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Women and Workplace Discrimination







Introduction

Why bother writing a book that condemns employer acts of discrimi-
nation against working women? Women’s problems in the workplace have been
largely resolved, have they not? Haven’t women already achieved workplace
equality? These are typical of the reactions I have encountered while writing
this book, and they appear to reflect the current opinion of women and men
alike.

Title VII of the Civil Rights Act of 1964 and various state anti-discrimination
laws prohibit discrimination in employment based on sex, as well as on race,
national origin, and religion.! Coincident with the advent of Title VII, sweep-
ing economic and social trends induced, if not compelled, women’s entry into
the national workforce in vast numbers, and the female proportion of
the workforce has continued to increase to this day. Women have gained ac-
cess to positions formerly barred to them, and the past four decades have wit-
nessed the elevation of women to corporate and professional levels formerly
unheard of. During this time, discrimination against women in the workplace
has abated.

Federal and state anti-discrimination laws have performed a critical role in
expanding workplace opportunities for women. As an old cigarette commer-
cial exulted, “You've come a long way, baby.” Yet women are still denied full
equality in the workplace. Even though they can now secure powerful profes-
sional, academic, and corporate positions once reserved for men, the ever-
present “glass ceiling” still deters the advancement of large segments of the
female workforce. Sex discrimination may have subsided, but it surely has not
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been eliminated. As one law professor, commenting on current workplace con-
ditions, aptly put it, “The present day finds us not at the end of the path, but
navigating a crucial bend in the road.”? But many women, especially young
women entering the workplace for the first time, are unaware that the end of
the road is still distant and that substantial obstacles to attaining complete equal-
ity remain firmly in place.

If you have any doubt about the continuing presence of sex discrimination
in the workplace, consider the following. Although recent years have seen some
narrowing of the long-standing gap between compensation paid to men and
that paid to women, female workers still receive substantially less than men.
In 1985 the average income of women was 68 percent of that of men. By 1999
it had risen to 77 percent.® At this rate, another fifty years will elapse before
women achieve pay equality. The youngest women now working cannot rea-
sonably expect to achieve income parity in their lifetimes.

Or consider this. Although women made up 46.5 percent of the U.S. work-
force in 2000, women held only 11.7 percent of board of director positions of
Fortune 500 companies, and only 12.5 percent of the corporate officers of those
companies were female. Ninety of those companies did not have a single fe-
male officer. Given the average rate of increase in appointments of women to
corporate offices, it has been projected that in 2020, when more women than
men will be employed in the workforce, men will still hold nearly 75 percent
of such positions in Fortune 500 companies.*

Are these appalling statistics attributable to sex discrimination? Critics of
federal and state anti-discrimination laws struggle mightily to convince the pub-
lic that social and cultural factors substantially contribute to the existence of a
second-class status for working women. But even if social and cultural mores
are contributing elements, discrimination against women remains the major
barrier to their full equality in the workplace.

The major premises of this book are these. First, sex discrimination against
working women persists. Second, it exists at all levels of employment and in
nearly all job categories. And third, if the workplace is ever to be free of gen-
der inequality, working women must commit themselves to opposing employer
discriminatory conduct, policies, and practices.

My primary purposes in writing the book have been to show that sex dis-
crimination continues as a major disruptive force in the lives of working women;
to demonstrate that the most effective method of eliminating it from the work-
place lies in vigorous opposition to all employer discriminatory conduct, poli-
cies, and practices, wherever and whenever they appear; and to persuade
women victimized by acts of sex discrimination that they can best oppose such
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conduct, polices, and practices through legal challenges based in the federal
anti-discrimination laws.
The chapters are divided into seven groups:

¢ The types of sex discrimination currently prevalent in the workplace (chap-
ters 1 and 2)

e The enactment and subsequent development of the federal anti-discrimination
laws (chapters 3 through 5)

e Discrimination against certain groups—older women, women of color,
women in the professions, pregnant women, and women with children
(chapters 6 through 10)

e Sex discrimination at various stages of the employment relationship (chap-
ter 11)

e Sexual harassment in the workplace (chapters 12 through 15)

e Employer retaliation against workers who claim sex discrimination (chap-
ter 16)

¢ Proving sex discrimination and the remedies available to successful litigants
(chapters 17 through 19)

Law school students studying for admission to the bar learn by the case-
book method; they read the official reports of court cases. In this book, I use
a modified form of this method by summarizing court cases to illustrate as-
pects of sex discrimination as they emerge in the workplace. As you review
these case summaries, you will come to understand the basic concepts that
underlie the anti-discrimination laws and learn to identify sex-discriminatory
conduct. Women readers will then be equipped to undertake measures appro-
priate to circumstances encountered in the workplace and, if necessary, to help
their lawyer develop a solid legal case for presentation in court.

The use of court cases in this fashion has a negative aspect—we do not al-
ways learn the final outcome of the cases under review. If a jury verdict is up-
held by an appellate court, the final outcome of the case is public knowledge.
But during the course of many, if not most, employment discrimination cases,
the defendant employer strives to have the plaintiff’s case dismissed on legal
grounds, so that no jury trial is necessary. These employer attempts more of-
ten than not fail, and at this point in the litigation employers often agree to
settle the worker’s claim. As a condition of settlement, employers frequently
demand that the settlement terms remain confidential. The general public,
therefore, never learns the outcome of the case. Some of the cases reviewed
in the chapters that follow conclude with the court’s denial of the employer’s
motion to dismiss. Although these cases illustrate the point under discussion,
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I am not always able to tell you how the worker fared in the end. This is frus-
trating, of course, but a consequence that cannot be avoided.

This book is aimed primarily at the lay person, not the lawyer. I have tried
to eliminate technical language and legal jargon and to avoid drowning you in
legal intricacies and technical data. In areas of the law where you need some
technical knowledge of the law of sex discrimination, such as those related to
the methods used by lawyers to prove sex-discriminatory conduct, I have em-
phasized the general applicability of the law, without regard to its exceptions.
The broad picture takes precedence over special circumstances that may be
relevant only to a limited number of instances.

Since Title VII of the Civil Rights Act of 1964 has largely preempted state
anti-discrimination statutes, this book focuses on federal rather than state law,
and thus most of the court cases reviewed in the book were decided pursuant
to Title VII and litigated in the federal courts.

The anti-discrimination laws were intended to eradicate sex discrimination
in the workplace. They have accomplished much, but we will see an end to
sex discrimination only if working women regularly challenge employer acts
of sex discrimination. I have written this book to encourage working women
to commit to that course.



One

Trends in Workplace
Discrimination against Women

Many Americans believe that sex discrimination no longer presents
a significant problem for working women. Increasingly common are newspa-
per and other media accounts of women who receive high-level appointments
in academia and in the other professions, and who advance to upper-level cor-
porate positions. The appointment in July 1999 of a woman as president and
chief executive officer of Hewlett-Packard, the world’s second-largest computer
company, was greeted with the pronouncement that “the glass ceiling finally
had been shattered,” and that the appointment reflected the absence of barri-
ers that blocked women from promotion to middle and senior management
positions.! But, the elevation of a woman to a CEO position clearly is not an
everyday occurrence. In fact, Hewlett-Packard was only the third of the For-
tune 500 companies to turn to a woman for leadership at the highest level.2
The glass ceiling may have been cracked in this instance, but to characterize
it as “shattered” is to engage in gross exaggeration.

Certainly, we should celebrate the appointment of a woman to a leadership
position in a company as large as Hewlett-Packard and in an industry histori-
cally dominated by men as a significant step toward workplace gender equal-
ity. But this appointment hardly means that women no longer confront barriers
in achieving equal workplace status with men. Although the past thirty-five
years have witnessed much progress, sex discrimination—Dblatant, subtle, and
covert—continues to plague working women. Nearly all still encounter ob-
stacles to job advancement, whether the obstacles be glass or cement ceilings
or ordinary brick walls.
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Little support exists for those who would argue this point. If by the end of
2001, five Fortune 500 companies had elevated women to top leadership posi-
tions, 495 were still led by male CEOs.? Of the hundred largest New York City
law firms, one was led by a woman and ninety-nine by men.* Across the coun-
try, five of the hundred largest law firms have selected women as chairper-
sons; ninety-five still rely on men in the top spot.® In 1998, it was widely reported
that women filled 11 percent of senior executive positions at Fortune 500 com-
panies, but not that men filled the other 89 percent.b

Discriminatory workplace policies and practices adversely affect older
women, women of color, pregnant women, and women with children, as does
discriminatory conduct at all points of the employment relationship. Sexual ha-
rassment of women continues, despite the wake-up calls engendered by the
congressional hearings for the appointment of Clarence Thomas to the Su-
preme Court, as well as the recent major sexual harassment cases argued be-
fore that Court.

Many women remain mired in lower-level positions—even at Hewlett-
Packard. At about the same time the company was being lauded for elevating
women to senior executive positions, a case pending against it in federal court
in New York presented a different picture. A former sales representative in
Hewlett-Packard’s Long Island office alleged that company policies and prac-
tices barred female sales representatives from promotion to sales managerial
positions. Although female sales representatives often received the highest
performance ratings, not one of them had ever been promoted to a manage-
ment post. Evidence supported the worker’s claim that female sales represen-
tatives had been adversely impacted by these policies and practices.”

Disparities between the compensation paid to women and men substanti-
ate the continued discrimination against women in the workplace.

e In 1993, a survey conducted by the Colorado Women’s Bar Association
disclosed a large economic gap between the state’s male and female law-
yers of comparable years of experience and types of legal practice. The
average income of female lawyers was only 59 percent of that of male
lawyers. A 1998 study attributed at least part of this pay disparity to law
firm decisions calculated to provide advantages and protections for those
in power, typically men. Moreover, a law firm’s economic decisions were
most often made by male-dominated executive committees, while women
were generally excluded from participation in those decisions. The value
of a female lawyer’s performance and the monetary award attached to it
were based on the expectations and perceptions of those in power—the
male lawyers in the firm.8
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Although nearly 4 percent of the highest-ranking corporate officers of
Fortune 500 companies in 1999 were female, women comprised only 2.7
percent of the highest-paid corporate officers.® Thus, even at the high-
est levels of the corporate hierarchy, women are paid less than men.
The average lifetime cumulative earnings of a fifty-year-old woman is
$496,000, while that of a fifty-year-old man is $1.1 million. Because of a
lifetime history of lower pay, women retirees earn less than one-half the
pension income of men.10

The compensation gap between African American women and white men
stood at 62 percent in 1985, at 66 percent in 1999.11 At this rate of
progress, African American women will not achieve parity with white
males until well into the twenty-second century.

Hispanic women are even more disadvantaged; moreover, the gap be-
tween their compensation and that of Hispanic men actually increased
between 1990 and 1997.12 On average, Hispanic women with college de-
grees earn less than white male high school dropouts.!3

A survey conducted by the Hudson Institute in 1993 disclosed that men
with college degrees earned 34 percent more than women with compa-
rable degrees.1

The Department of Labor’s 2000 statistical data on men and women in
the workforce disclosed that 1,214,000 men, representing 3.4 percent of
all workers, were employed at or below minimum wage levels; the num-
ber of women employed at those levels exceeded 2,126,000, or 5.9 per-
cent of the workforce.1®

A Business Week study found that female business school graduates with
MBA degrees earn 12 percent less than male graduates.1® Because these
graduates were all new hires directly out of school, this salary disparity
reflected neither experience nor performance, only corporate management’s
decision to favor men over women.

A survey made by the American Association for the Advancement of Sci-
ence in 2001 reported that women employed in the life sciences—biol-
ogy and medicine—earn 23 percent less than their male counterparts.
Among life-science professors who rated themselves as at the peak of
their careers, women earned 14 percent less than men, regardless of the
size and prestige of the university.1”

Even federal government employment policies favor men over women.
In 1994, women filled 56 percent of the government’s lower-paying posi-
tions (grades 1 through 12), while men held nearly 77 percent of the mid-
level positions (grades 13 through 15) and 83 percent of its senior-level
posts.18
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Can we attribute these compensation disparities to workplace discrimina-
tion? Some legal commentators argue that the personal choices made by
women outside work have important implications for earnings and promotions
in the work environment, and that these personal choices, not workplace dis-
crimination, account for the persistent income gaps. This argument relies pri-
marily upon the contention that opportunities for promotion may not be as great
for women who choose to leave work for extended periods to take care of their
children. These commentators also observe that women who plan to interrupt
their careers to bear children may select occupations where job flexibility is
high but compensation is low. In either event, it is argued, free choice rather
than sex discrimination accounts for workplace disadvantages suffered by
women.?

Undoubtedly, young mothers confront a disproportionate share of job dis-
advantages. Whether or not, in individual cases, these disadvantages exist as
a consequence of discriminatory intent, no existing data support the proposi-
tion that long-standing compensation gaps between male and female workers
occur as a direct consequence of career choices freely made by working women
with children. Rather, as court cases in subsequent chapters demonstrate, em-
ployers often discriminate against working mothers.

These commentators also contend that linking male-female pay gaps to
workplace discrimination ignores the “pipeline theory.” They observe that se-
nior management positions typically require twenty-five or more years of ser-
vice, and most women have been in the pipeline—that is, on a career path to
upper-management positions—for shorter periods. Under the pipeline theory,
women will achieve pay parity in due course.20 But these commentators ignore
an aspect of the pipeline theory that works against women. The critical career
paths for senior management positions begin with line positions, such as those
in marketing, sales, and production, or with critical control functions such as
accounting or finance. Women are more likely to be placed in support-staff po-
sitions, such as personnel, human resources, public relations, communications,
and customer relations.?! Since movement between staff and line positions sel-
dom occurs in most major companies, women are less likely during the course
of their careers to be assigned pipeline positions that lead to senior manage-
ment. The pipeline, therefore, actually perpetuates the barriers that have tra-
ditionally kept women from moving up the corporate ladder.

The continuing disadvantages encountered by women in the workplace are
typified by Mary Ann Luciano’s experience with the Olsten Corporation in New
York, an employment agency for temporary employees. Olsten hired Luciano
as director of field marketing, and her excellent performance appraisals sug-
gest that she had worked well in that position. Two years after Olsten hired
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her, another company offered her a vice presidency. Olsten’s CEO decided to
match the offer to induce Luciano to remain. However, several of Olsten’s male
senior executives were not pleased with the prospect of Luciano’s promotion
to vice president, and they persuaded the CEO to convince her to accept a lower
position temporarily, with a written commitment for promotion to a vice presi-
dency in a year’s time, provided her performance continued to be acceptable.

During that year, three of Olsten’s senior vice presidents formulated a new
job description for Luciano, incorporating duties upon which she would be
evaluated prior to promotion to vice president. It was designed to ensure un-
satisfactory performance. Still not satisfied, they later increased Luciano’s job
responsibilities but withheld the support staff she required to perform the ad-
ditional duties. Even then, they refused to proceed with Luciano’s performance
appraisal, but instead terminated her, allegedly because her position had been
eliminated in a corporate reorganization.

Olsten then assigned Luciano’s job responsibilities to two male senior vice
presidents, one of whom Olsten had recruited from outside the company. Al-
though Luciano was qualified for both positions, Olsten rejected her, and even
though she also was qualified for other open positions in the company, she
was not considered for any of them. After experiencing all these adverse ac-
tions, Luciano sued the company, claiming she had been the victim of sex
discrimination.

At the trial, Luciano’s lawyers presented the jury with a vast amount of
evidence supporting her sex-discrimination claim. In addition to the machina-
tions of the three senior vice presidents, the jury learned, Olsten had promoted
men with poor performance records to senior management positions, and in
the reorganization that cost Luciano her job, new positions were created for
male employees whose jobs had been similarly eliminated. The jury also con-
sidered statistical data that reflected a glass ceiling firmly in place for female
employees.

e More than 80 percent of Olsten’s 200 Office Services Division field of-
fices were headed by women, who were considered “junior manage-
ment.” No woman had ever been elevated from a junior management
position to a vice president or senior vice president postion in the Office
Services Division.

e Atits corporate headquarters, Olsten had assigned seventeen vice presi-
dent and senior vice president positions to men, but only one to a woman.
In contrast, although 70 percent of Olsten’s middle-management work-
force was female, women were rarely promoted to positions above the
middle-management level.
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¢ In some job categories, a $10,000 wage disparity existed between the
average salary paid to men and to women.

With all this evidence at hand, the jury had little difficulty in arriving at a ver-
dict in favor of Luciano, awarding her substantial damages, including punitive
damages.??

This case is typical in that Luciano encountered obstacles that barred her
advancement to a higher position and were designed to disadvantage her, while
protecting the positions of fellow male workers. Women encounter similar cir-
cumstances every day. But the case is atypical in that the measures undertaken
to bar Luciano’s promotion were overt, with little regard to concealing con-
duct clearly discriminatory. More frequently, decisions contrived to impair the
advancement of a woman are subtle, secretly formulated and covertly imple-
mented. Because employers generally hide discriminatory conduct, those
against whom it is directed and other workers not directly involved rarely see
it. Many workers, therefore, erroneously assume that discriminatory conduct
is absent from their workplaces. This assumption in turn leads to the mistaken
belief that sex discrimination no longer presents a material bar to women’s
promotions.

Since its initial formulation, the concept of the glass ceiling has grown to
include disadvantaged racial minorities as well as women, and its focus has
expanded to include all promotional opportunities, not merely those pertain-
ing to senior management positions.? The concept caught the attention of con-
gressional leaders in 1991 when it was considering amendments to the 1964
Civil Rights Act. Ultimately, Congress created a Glass Ceiling Commission to
study and recommend measures to eliminate “artificial barriers to the advance-
ment of women and minorities” and to increase and foster their advancement
in the workplace. In 1995, the commission issued its fact-finding report, which
affirmed the continuing presence of such barriers.24

One of the areas upon which the commission focused was typical employer-
held perceptions of working women. Convinced that these perceptions tended
to perpetuate the existence of the glass ceiling, the commission undertook to
determine whether they had any basis in fact.2> To the contrary, the commis-
sion concluded, such perceptions arose out of commonly held false stereotypes,
including notions that women

¢ do not want to work;

e are less committed to their careers than men;

e are not tough enough to succeed in the business world;

e generally are unable or unwilling to work long or unusual hours;
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e are unable or unwilling to relocate geographically;

¢ are unable or unwilling to make decisions;

e are not sufficiently aggressive; rather, they are too passive;
e are too emotional.

Why do these stereotypes persist? “In the minds of many white male manag-
ers,” the commission concluded, “business is not where women . . . were meant
to be—certainly not functioning as the peers of white men.”26

Not only do employers hold false assumptions regarding the role of the
female worker, but they also perceive conflicts between the child-rearing
responsibilities of working mothers and their job responsibilities. Until these
stereotypes are eliminated from the workplace, discrimination against women
will continue.

Because acts of sex discrimination are frequently subtly conceived and not
readily detectable, women often remain unaware that sex discrimination con-
stitutes a moving force in their work lives, and, as a result, they seldom seek
legal redress for it.2” Some women who do recognize the effect of discrimina-
tion on their careers are reluctant to become involved in complex legal pro-
ceedings. Others may lack the financial resources to retain an attorney. Others
believe family responsibilities would make it impossible for them to become
involved in extended litigation. Some women fear losing their jobs, while oth-
ers believe that all workplaces are infested with sex discrimination, so why
bother to contest it. As a result, unlawful employer policies and conduct often
remain unaddressed. Employers are well aware of these circumstances, and
since they have little to fear by allowing their unlawful employment policies to
continue, they frequently remain unmotivated to rid their workplaces of dis-
criminatory conduct.

The number of women who suffer acts of sex discrimination greatly exceeds
the number who file discrimination claims against their employers. Women’s
failure to act—whatever the reason—unwittingly serves to perpetuate discrimi-
natory conduct, policies, and practices.

Sex discrimination will become a more disruptive feature of the workplace
as the number of female workers increases in the years to come. In 1999,
women represented 46 percent of the entire workforce.?8 U.S. Department of
Labor projections show that this trend will continue, and by 2005, the workforce
will be 48 percent female.?? The rise inevitably will be followed by increased
incidents of sex discrimination, further disrupting the workforce.

Women are rapidly becoming better educated than men. Women already
earn more than one-half of all bachelor’s and master’s degrees; they lag be-
hind only in the number of doctorates conferred.3 Women, therefore, will be
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better qualified than men to assume positions of authority. Will an increasingly
better-educated corps of women be more inclined to seek legal redress against
employer discriminatory policies and practices? I believe so. Better-educated
women are less likely to accept career barriers created by such discrimina-
tion, more likely to recognize discrimination for what it is, and more likely to
act on the conviction that sex discrimination has no place in their lives.

The female worker of the future is likely to be a mother of young children.
Already, 64 percent of all married women with young children are working
mothers;3! 77 percent of divorced, separated, and widowed mothers with young
children are working or looking for work.32 These women are not likely to
readily accept employment policies formulated on the assumption that a work-
ing mother’s child-rearing responsibilities necessarily conflict with her work
responsibilities. Since these women are better educated than past generations
of working women, they are more likely to appeal to the courts to obtain legal
relief from all employer-initiated discriminatory conduct, policies, and practices.

For nearly four decades, this country has been engaged in creating work-
place equality for persons of different races and ethnicities, and it has achieved
some success in that regard. At the same time, we have been engaged in cre-
ating a workplace that will take full advantage of and fairly compensate women.
Whether we will succeed in achieving either of these goals remains an open
question.



Two

Sex Discrimination
in Today’s Workplace

In 1994, male members of the faculty of the School of Sciences of the
Massachusetts Institute of Technology outnumbered women twelve to one. Of
the 252 men on the MIT faculty, 194 were tenured; of the 22 faculty women,
15 were tenured. Nancy Hopkins, a prominent DNA expert and one of the ten-
ured women, over a period of years had designed and taught a course very
popular with MIT students. When the number of students enrolled in it ex-
ceeded one thousand, the School of Sciences administrators designated a male
professor to assist her. Despite Hopkins’s role in developing and teaching the
course, MIT later informed her that they had designated her male assistant,
not her, to turn the course into a book and a CD-ROM.

Hopkins was bitter. While discussing the quality of her professional life with
another female professor, she discovered that her colleague, like herself, felt
that over the years she had been targeted for adverse treatment, and that MIT
had not treated her nearly as well as men faculty. Discussion with a third fe-
male faculty member, who also acknowledged unhappiness with her life as an
MIT professor, led the three to poll the tenured School of Sciences female pro-
fessors and analyze their positions at MIT. To their amazement, their efforts
disclosed the following:

e The School of Sciences paid male faculty members more than female fac-
ulty members.

e On average, research monies allotted to men exceeded those allotted to
women.

13
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The School of Sciences had never appointed a woman to head a department.
MIT assigned female faculty members less office space than their male
colleagues. Although MIT insisted that office space was assigned equally,
it later conceded that School of Sciences administrators had included lab
space in their measurements of the office space assigned to women, but
not in the measurements of that assigned to men.

Male professors who received job offers from other institutions were
given raises as inducements to remain with MIT; women were not.
Women were rarely appointed to important committee seats. As a result,
they felt marginalized and excluded from significant roles in their
departments.

Marginalization was often accompanied by fewer awards granted to
women, despite professional accomplishments equal to or surpassing
those of their male colleagues.

Compared with fifty-five men, only seven women were then on a tenure
track.

For the past ten years, and perhaps longer, only 8 percent of the faculty
of the School of Sciences had been female.

Following discussions with women faculty members of other MIT Schools,

it became apparent to Hopkins and the other female professors that sex-based
measures had long adversely affected women throughout the university. A long-
term pattern of discrimination based on gender was indisputable.! Based on
their findings, the women were convinced that their gender, rather than their
talents or abilities, had been the guiding force in the development of their pro-
fessional lives—lives substantially inferior to those of their male colleagues.
They then resolved to effect changes. They charged the School of Sciences
with discriminatory conduct and set forth a proposal to eliminate such con-
duct from the daily lives of the female faculty:

This proposal has been developed by the tenured women faculty in the School
of Sciences. It speaks to our serious concerns about the small number of
women professors at MIT, and about the status and treatment of the women
who are here. We believe that unequal treatment of women faculty impairs
their ability to perform as educators, leaders in research and models for
women students. . . .

We believe that discriminatory attitudes operate at the time of hiring jun-
ior faculty and influence the experiences of the women who are hired. . . .

Thus, we need to develop safeguards to prevent, detect, and promptly cor-
rect the experiences that together constitute gender discrimination. . . .

We believe that unequal treatment of women who come to MIT makes it
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more difficult for them to succeed, causes them to be accorded less recog-
nition when they do, and contributes so substantially to a poor quality of life
that these women can actually become negative role models for younger
women.

Lest there be any doubt that these women were charging MIT with unlawful
discrimination, they made the charge explicit: “The heart of the problem is
that equal talent and accomplishment are viewed as unequal when seen
through the eyes of prejudice. . . . Currently, a glass ceiling exists.”?

School of Sciences officials, without admitting that they had deliberately dis-
criminated against female faculty, responded positively to the proposal. Their
written response emphasized “our collective ignorance” as the basic cause un-
derlying the long-standing discrimination against female faculty members.
MIT’s president, Charles M. Vest, remarked: “I have always believed that con-
temporary gender discrimination within universities is part reality and part
perception . . . but I now understand that reality is by far the greater part of
the balance.” The dean of the School of Sciences, Robert J. Birgeneau, com-
mented: “I believe that in no case was this discrimination conscious or delib-
erate. Indeed, it was usually totally unconscious and unknowing. Nevertheless,
the effects were real.”

The faculty chair, Lotte Bailyn, was of a similar mind:

The key conclusion that one gets from the [proposal] is that gender discrimi-
nation in the 1990s is subtle but pervasive, and stems largely from uncon-
scious ways of thinking. . . .

This makes the situation better than in previous decades where blatant
inequities . . . were endured but not spoken of. We can all be thankful for that.
But the consequences of these more subtle forms of discrimination are
equally real and equally demoralizing.

In subsequent remarks and statements issued by administration officials,
the discrimination experienced by the MIT women was described as “uncon-
scious and unknowing,” neither “deliberate” nor “blatant,” and although it was
“subtle,” it nevertheless was “pervasive.” One wonders how several genera-
tions of MIT male administrators could have been unaware that the School of
Sciences practices and policies adversely affected the professional lives of its
women professors. Is “collective ignorance” an adequate explanation? How
could these administrators not have known that they had assigned female fac-
ulty members less office space than their male colleagues, that the School of
Sciences paid male faculty more than female faculty, that research monies
allotted to men exceeded those allotted to women, that administrators had
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never appointed a woman to head a department, that women rarely were ap-
pointed to important committee seats, and that for ten or more years the pro-
portion of women on the faculty had remained at approximately 8 percent? Even
if MIT administrators had failed to realize the full effect and consequence of
these practices and policies, is it conceivable that they could have been totally
unconscious of their existence? MIT’s written response to the women’s claims
is mostly silent in this regard, but one comment is revealing: “Some argued
that it was the masculine culture at MIT that was to blame and little could be
done to change that.”

False assumptions regarding women’s work ethic prevail in a masculine
work culture, and thus men working in such a culture are likely to remain
oblivious to the needs and concerns of female workers. Although males may
remain insensitive to the adversities suffered by women employed in such a
culture, and although they may at times remain largely unaware that practices
and policies benefiting men at the same time negatively affect female work-
ers, their conduct is no less pernicious. Acts of sex discrimination committed
by men working in a masculine culture generally are subtly conceived and not
readily discernable, and thus their existence may be difficult to establish. Con-
sequently, discrimination committed in a masculine work culture, as at MIT,
frequently remains unaddressed for extended periods of time.

Men working in a masculine culture tend to emphasize the differences be-
tween the gender-role expectations of men and those of women as they relate
to child-rearing responsibilities, and they conclude that a woman’s family obli-
gations conflict with her work responsibilities, thus requiring the assignment
of women to less-demanding positions. Still other false perceptions of working
women lead to unrealistic conclusions regarding women’s “proper” role in the
workplace.b

Such faulty perceptions and stereotypes distinguish sex discrimination from
acts of discrimination based on race, national origin, or religion, which are
grounded in emotional and subjective prejudice. Sex discrimination emanates
from an acceptance of false stereotypes pertaining to characteristics thought
to be common to working women. These false stereotypes arose in an era when
brawn was apt to be more highly valued in the workplace than brains. Physi-
cally demanding jobs could often be better performed by men. The economy’s
shift in emphasis from manufacturing to service industries was accompanied
by the expansion of white-collar positions at the expense of blue-collar jobs,
and this led inevitably to an expanded role for women in the workplace. Ser-
vice jobs, however, are filled on the basis of subjective judgments. Almost all
upper-tier jobs, for example, require a subjective judgment of a worker’s abil-
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ity to make decisions in unanticipated conditions. As the court cases later re-
viewed show, subjective judgments in personnel decisions are often influenced,
consciously or unconsciously, by false stereotypes relating to such attributes
as aggressiveness, leadership ability, the capacity to adapt to unforeseen cir-
cumstances, and the ability to handle interpersonal relationships. Women are
decidedly disadvantaged when hiring and other employment decisions are in-
fluenced by such stereotypes.”

Furthermore, male managers—still primarily responsible for most hiring
and other workplace decisions—are more likely to attribute to other men than
to women the qualities and characteristics they deem necessary for a position.
This attribution is based on what Rutgers University professor Alfred W.
Blumrosen describes as

a deep-rooted assumption that those whose backgrounds are similar to their
own or familiar to them are likely to do a better job than those whose back-
ground and experience are different. This tendency to identify with persons
“like ourselves” and to project upon them characteristics and attributes which
we believe we have, is an important element in the necessarily subjective
judgments which predict future performance. The higher the job level, the
more visible will be the performance of the person selected, and the greater
the pressures on the selecting personnel will be to demonstrate their acu-
men. This pressure increases the likelihood that a “bias toward the familiar”
will occur in the selection process.8

These same male managers, consciously or unconsciously, may accept as
true any number of false assumptions pertaining to the traits, characteristics,
and work habits of female workers. One of the most pernicious of these false
assumptions undermines and devalues the work roles of mothers with young
children.

Because women traditionally have assumed primary familial responsibility
for the rearing of their children, men, relieved of such responsibilities, have
performed well in jobs requiring a near total commitment to the workplace.
An employer may structure a job description that demands an uncompromis-
ing work commitment, while ignoring the impact of such a commitment upon
the (presumed male) worker’s family, as the employer may safely assume that
the worker’s wife will accept all child-rearing responsibilities. This is no longer
the case in our society. The male worker’s wife is now more likely to be em-
ployed herself and thus is no longer available for full-time child care. But un-
enlightened employers persist in requiring the acceptance of a work ethic that
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establishes the job as the central, if not the sole, priority in a worker’s life. Those
who agree to function in such a capacity are sometimes referred to as “ideal
workers.”

A workplace structured on the ideal-worker concept is based on the assump-
tions first, that the ideal worker is a man, and second, that, if the ideal worker
is married, he can depend on his wife to fulfill all, or nearly all, child-care re-
sponsibilities, thus freeing him to work extended days, maintain inflexible work
schedules, travel frequently, and work unimpeded by any concerns for the daily
welfare of his children. Because employers perceive working mothers as con-
fronting a conflict of loyalty between home and work, they assume that these
women, regardless of their circumstances, lack the commitment required of
the “ideal worker,” and thus they exclude women as candidates for positions
structured for such workers.?

A work environment grounded in the ideal-worker concept materially lim-
its the employment role of the working mother. Mothers with young children,
compelled to work in an environment designed for men without child-rearing
responsibilities, are relegated to positions perceived as consistent with the
fulfillment of family responsibilities, and these positions generally are inferior
and lower paying. Because such a work environment adversely impacts women,
an employer who fails to structure its workplace to accommodate the respon-
sibilities of working mothers will likely, sooner or later, be charged with sex
discrimination.

Because the devaluation of the workplace role of women is often subtle and
thus difficult to establish, the courts have been slow to recognize this type of
employer conduct as discriminatory. Except for issues pertaining to discrimi-
nation against pregnant women, the courts have rarely considered the concept
of motherhood as it relates to sex discrimination. Yet this unequal treatment,
built into the practices and procedures of male-dominated organizations, rou-
tinely disadvantage female workers, since the central features of these prac-
tices and procedures have been constructed by men according to norms that
exclude or degrade the experiences and perceptions of women. In such an en-
vironment, women are generally subordinated and devalued. This is the es-
sence of sex discrimination.

Although women have forced some employers to reevaluate the need for
such male norms, other employers have rejected all efforts to restructure their
workplaces to eliminate conditions and practices that adversely affect women.
An attitude that denies the need for change—an attitude based on an assump-
tion of male superiority—leads to even higher expectations of men’s abilities,
while women are categorized as fit for employment only in specified lower-
paying, lower-status positions.
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Table 1

Percentage of Women in Nonprofessional Positions
Occupation 1983 1999
Bookkeepers 91.0 91.4
Payroll and Time Keeping Clerks 82.2 88.2
Billing Clerks 88.4 92.0
Telephone Operators 90.4 83.7
General Office Clerks 80.6 814
Bank Tellers 91.0 87.7
Child Care Workers 96.9 97.4
Cleaners and Servants 95.8 94.4
Kitchen Workers (food preparation) 77.0 70.4
Dental Assistants 98.1 96.1
Nursing Aides and Orderlies 88.7 89.9
Dietitians 90.8 84.0

Source: U.S. Bureau of the Census, Statistical Abstract of the United States, 2000 (Washington, D.C.:
Bureau of the Census, 2000), table 669, pp. 416-418.

Historically, employers have tended to categorize women as capable only
of “women’s work,” positions that exist in relatively few occupations and rank
among those with the lowest status and compensation. The assignment of
women to such positions results in the segregation and stratification of women
in the workplace. The consignment of women to occupations disproportion-
ately female tends to extend their segregated and stratified roles.

Until recently, 95 percent of all secretaries, stenographers, and typists were
women. Although a significant reduction in job segregation has occurred in
professional positions, it continues in many other job categories.!® The Cen-
sus Bureau’s 2000 Statistical Abstract of the United States reveals the break-
down shown in table 1. Although Census Bureau statistics disclose some
improvement in the hiring of women in some other job categories, women are
still generally excluded from the male-dominated positions (table 2).

Undoubtedly, some women who anticipate that they will be called upon to
fulfill family responsibilities freely choose to work in lower-paying and lower-
status positions; they may be reluctant to make a significant investment in job
training or to make the commitments necessary to attain higher-paying and
higher-status posts. But women’s careers are equally likely to be shaped by
the job opportunities that employers historically have made available to women.
Employers who falsely perceive women as exhibiting less commitment to their
jobs feel justified in assigning them to high-turnover positions with low-turnover
costs, and these jobs generally carry low pay and little status. Women who ac-
cept these positions are merely responding to employer expectations, rather
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Table 2

Percentage of Women in Male-Dominated Occupations
Occupation 1983 1999
Airplane Pilots and Navigators 2.1 3.1
Firefighters 1.0 2.8
Mechanics 3.0 4.8
Motor Vehicle Operators 9.2 11.5
Engineers 5.8 10.6
Police and Detectives 9.4 16.9

Source: U.S. Bureau of the Census, Statistical Abstract of the United States, 2000 (Washington, D.C.:
Bureau of the Census, 2000), table 669, pp. 416-418.

than expressing a lack of interest in attaining better-paying positions. Relying
on false stereotypical assumptions about working women’s traits and charac-
teristics, these employers shape women’s work aspirations by creating a work
environment that undermines the female work role.!!

In addition to encountering glass ceilings, male-dominated work environ-
ments, and job segregation and stratification, working women also confront
other areas of discrimination in today’s workplace—discrimination against older
women, against women of color, against professional women, and against
women who are pregnant. To exacerbate matters, sexual harassment of
women—of all ages, of all skin colors, in all job categories, and in all occupa-
tions and professions—pervades the workplace.

In the workplace, women get “old” at a younger age than men. Age is as
likely as gender to disadvantage older working women, and in many instances,
an older woman faces discriminatory conduct on account of both age and sex.
Some employers who prefer attractive female employees hold older women,
but not men, to a standard of attractiveness equated with youth; such an em-
ployer may be guilty of age as well as sex discrimination against its older fe-
male workers.12

Only 3 percent of female executives are African American.!® They are paid
less, rated lower in performance evaluations, and subjected to biased promo-
tion practices. More impenetrable than glass ceilings, African American women
view barriers to promotion as “concrete ceilings” that bar them from advance-
ment. As a consequence of these barriers, a large number of African Ameri-
can women remain in lower-paying clerical and sales positions.

Discrimination against women in all professions persists, but it remains par-
ticularly egregious in the legal profession. A recent survey of the Association
of the Bar of the City of New York disclosed that glass ceilings had been con-
sciously imposed by senior male attorneys to deter the elevation of women in
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their firms. Sex stereotyping and perceptions about motherhood and its incom-
patibility with the professional life of a lawyer were found to present serious
obstacles to the upward mobility of female lawyers.14

Pregnancy is often perceived by management as a disruptive event in the
workplace and, as a consequence, women who announce their pregnancies of-
ten find they are less than welcome to continue in their positions. It is not un-
common for a woman returning to work after childbirth to find her job
materially altered or even eliminated. The law requires employers to apply its
policies relating to leave, seniority, compensation, and benefits to pregnant
workers on the same terms as to workers with temporary disabilities. An em-
ployer who treats a pregnant worker less favorably than a similarly situated
nonpregnant worker is guilty of sex discrimination. The law is clear, but em-
ployer compliance with the law remains less than complete.

Sexual harassment is particularly widespread and more likely than not will
present a problem for nearly every working woman at some point in her life.
Such harassment generally reflects an unequal relationship between a male
manager and a subordinate female employee, with terms of employment that
tend to create a hostile or offensive work environment for the woman. As Mona
Harrington noted in her book Women Lawyers: “Sexual harassment of women
by male co-workers expresses the ancient rule that women should be sexually
available to men. And at the same time, it reminds the professional woman es-
pecially that while she appears in the workplace as the supposed equal of her
male colleagues, she is not really an equal. It tells her that although she is gain-
ing some economic independence, . .. she is still subject to an old order in
which she is ultimately subordinate to men, ultimately and naturally defined
by her body as a male possession.”>

Sexual harassment denies equality. It conveys the message that a woman
is not regarded as a respected colleague but rather as a sexual object. Even
though sexual harassment cases often evolve into events of notoriety for the
harasser, this conduct nevertheless widely persists in the workplace.

The case of the MIT professors raises another issue typical in sex-
discrimination cases—women who are subjected to acts of discrimination of-
ten remain unaware that they have been victimized because of their gender.
Although the MIT female professors eventually concluded that sex discrimi-
nation was the source of their plight, they endured several years of unhappi-
ness with their professional lives before registering a complaint. How was it
possible, especially in light of the adversities placed in the paths of these
women, that they failed to realize that the mistreatment they experienced oc-
curred on account of their gender? How could these women, obviously among
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the intellectual elite, have continued to endure this treatment for years with-
out complaining or trying to eliminate its source?

Some female workers assume a “Don’t rock the boat” attitude, consciously
deciding to endure the adverse conditions of their employment. Others fail to
act because they mistakenly believe that the adversities associated with sex
discrimination in employment no longer exist, and thus their unhappiness with
the circumstances of their employment must arise from another source. Other
women realize they have been subjected to sex bias, but their personal circum-
stances or family responsibilities prevent them from devoting the time and ef-
fort necessary to effect a plan of action to eliminate the discrimination. Others
simply lack the courage or energy to challenge their employer’s conduct. All
too often, women accept discriminatory conduct without complaint, and this
usually leads to additional discriminatory conduct. Unless charged with dis-
crimination and confronted with a lawsuit or the threat of a lawsuit, an employer
is not apt to direct any of its resources to removing discrimination from its work
site, since the costs of eliminating it may exceed the costs of permitting it to
continue.

Women have the power to eliminate sex discrimination in the workplace,
and they must avail themselves of the resources at hand—the laws outlawing
employment discrimination. Almost all employers contest any claim of discrimi-
nation. They put such a claim in the same category as charges of theft, fraud,
or grand larceny. They resolutely contest all claims of discrimination. Thus, a
woman who elects to enforce her right to work in an unbiased environment
must be prepared for battle; she must be prepared to participate in an extended
period of intense and bitter litigation.

On rare occasions, as in the case of MIT, an employer may agree to mend
its ways, rendering litigation unnecessary. But even the actions MIT has agreed
to undertake to eliminate sex discrimination from its campus will take years
to fully implement. If MIT’s School of Sciences continues to hire women pro-
fessors at its current rate, which represents a significant increase since the
charges were made, it will be 2040 before even as much as 40 percent of its
faculty is female. A masculine culture does not die easily.16

We have examined, in broad outline, sex discrimination in today’s workplace.
Before we look at the ways women have used and are now using the anti-
discrimination laws to contest workplace discrimination, we need to become
familiar with those laws and follow their development in the courts over the
last four decades.



Three

Enactment of the Federal
Anti-Discrimination Laws

The exclusion of women from the workforce dates to the beginning
of the industrial era in the early nineteenth century. For the next 150 years,
women were openly discriminated against by employers, who either refused
to hire them under any circumstances or who rejected them if they were mar-
ried or had children. The exclusion of women from the labor market was rein-
forced by state statutes later held constitutional by the Supreme Court.

Illinois was one of many states that barred felons and women from becom-
ing lawyers. In 1872, the Supreme Court affirmed Illinois’s rejection of Myra
Bradwell’s application for a license to practice law in the state and took the
opportunity to fix women’s proper place in society:

The natural and proper timidity and delicacy which belongs to the female
sex evidently unfits it for many of the occupations of civil life. The constitu-
tion of the family organization, which is founded in the divine ordinance, as
well as in the nature of things, indicates the domestic sphere as that which
properly belongs to the domain and functions of womanhood. The harmony,
not to say identity, of interests and views which belong, or should belong, to
the family institution is repugnant to the idea of a woman adopting a distinct
and independent career from that of her husband.

To make certain that all citizens understood women’s proper place, the Court
added: “The paramount destiny and mission of woman are to fulfill the noble
and benign offices of wife and mother. This is the law of the Creator.”!

Other state laws restricted women to certain occupations and specified the
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number of hours they were allowed to spend in the workplace. Again, the Su-
preme Court led the way in limiting the work roles of women when it upheld
the constitutionality of an Oregon statute that barred women from working
more than ten hours during any one day in “any mechanical establishment, or
factory, or laundry”:

That woman’s physical structure and the performance of maternal functions
place her at a disadvantage in the struggle for subsistence is obvious. . . .
[Hlistory discloses the fact that woman has always been dependent upon
man. He established his control at the outset. .. and it is still true that in
the struggle for subsistence she is not an equal competitor with her
brother. . . . Differentiated . . . from the other sex, she is properly placed in
a class by herself, and legislation designed for her protection may be sus-
tained, even when like legislation is not necessary for men, and could not
be sustained. It is impossible to close one’s eyes to the fact that she still looks
to her brother and depends upon him. . . . This difference justifies a differ-
ence in legislation, and upholds that which is designed to compensate for
some of the burdens which rest upon her.2

The Supreme Court persisted well beyond the nineteenth century in ex-
pressing its conviction that women are dependent upon men. As late as 1948,
the Court upheld a Michigan statute that barred a woman from employment
as a bartender unless the male owner of the bar was either her father or her
husband.?

Typical of barriers to female employment were those that applied to women
attorneys. Law firm interviewers did not hesitate to tell female applicants that
their firms did not hire women, or that “they already had one.” Some firms
simply posted “No Women” notices in their entrances and in their help-wanted
ads.* When Supreme Court justice Sandra Day O’Connor graduated from
Stanford Law School at the top of her class and applied to major West Coast
law firms, the only offers she received were for the position of legal secretary.
Nanette Dembitz—who later became a New York judge—was unable to ob-
tain a position with a Wall Street law firm, even though she had been an edi-
tor of the Columbia University Law Review and, as the niece of Supreme Court
justice Louis Brandeis, had excellent family connections.?

Women seeking industrial positions met with other employment prohibi-
tions. By 1964, more than forty states had adopted laws or regulations limit-
ing the daily or weekly hours women were permitted to work. Some states also
barred women from engaging in hazardous occupations. Others required man-
datory rest periods, barred night work, and limited the amount of weight a
woman could be required to lift. Although intended to protect women, these
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laws and regulations reduced the value of the female worker, thus severely lim-
iting her employment opportunities.b

African Americans confronted even greater obstacles to finding suitable
employment. Although every president from Franklin Roosevelt to Lyndon
Johnson issued executive orders relating to equal employment opportunity, jobs
in the federal government nevertheless remained largely segregated. In pri-
vate industry, as well as in local and state governmental agencies, segregation
and discrimination in employment remained intact until the early 1960s.” Gen-
erally, blacks were excluded from traditionally “white” positions and were rel-
egated to less desirable, lower-paying jobs. In 1962, nonwhite male workers
earned less than 60 percent the income of white males. Nonwhite females fared
even worse, earning less than 25 percent of that earned by white males.8

Until 1964, Congress failed to act to eliminate race or sex discrimination
from the workplace. State legislatures, however, were more active. In 1945, New
York enacted the first fair-employment law that covered private employment,
creating a state agency to eliminate and prevent further discrimination in em-
ployment “because of race, creed, color, or national origin.” Noticeably absent
was any reference to discrimination by reason of sex. The New York law be-
came the prototype for statutes enacted in other states.l% These statutes, how-
ever, generally lacked adequate enforcement procedures and thus were largely
ineffective in eliminating ongoing patterns of workplace discrimination.

Still, the social impulse toward equality for African Americans gained
strength between the end of World War II and the early 1960s. Rutgers Uni-
versity law professor Alfred W. Blumrosen attributes this trend to four factors:

1. The disclosure of Nazi atrocities committed in the name of “racial superi-
ority” created a more sympathetic environment for those challenging ra-
cial discrimination in the United States.

2. A generation of African Americans committed to ending racial discrimi-
nation was given support by the Supreme Court decision in Brown v. Board
of Education, which held that racially segregated schools violated the Four-
teenth Amendment.

3. The refusal of Rosa Parks to move to the back of the bus in Montgomery,
Alabama, and her subsequent arrest and conviction, became a symbol of
oppression that intensified Americans’ perception that the failure to grant
African Americans racial equality was no longer an option.

4. The Montgomery bus boycott catapulted Martin Luther King Jr. into a
leadership role in the civil rights movement, which later fueled demands
by African Americans for the elimination of segregation and discrimina-
tion. Later, television displays of attacks on civil rights demonstrators with
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clubs, dogs, and water hoses culminated in proposals for congressional
action to end racial discrimination.

But, while the social impulse toward racial equality grew and extended across
the nation, the public did not take seriously the notion that women also should
receive equal treatment.1!

In 1963, President John Kennedy proposed congressional passage of a Civil
Rights Act, and President Johnson later pressed Congress to include in the
act legislation that barred discrimination in places of public accommodation,
voting rights, schools, and employment. Recognizing that African Americans
had been too long deprived of opportunities readily available to other citizens,
Congress, reflecting the public’s mood, was ready to act.

The Department of Labor submitted to the House Judiciary Committee, then
considering the proposed legislation, data that demonstrated widespread em-
ployment discrimination against African Americans. Nonwhite unemployment
stood at 11.4 percent, while only 4.9 percent of whites were jobless.!2 Because
employed nonwhites held mainly semi-skilled and unskilled positions, the me-
dian annual income of nonwhite males was less than 60 percent of that of white
males, and the median annual income of nonwhite women was approximately
50 percent that of white women. Republican members of the committee pointed
out that these discriminatory practices not only kept U.S. industry from ob-
taining the skilled workers it needed, but also limited the purchasing power
of African Americans, thus acting as a brake on increases in the gross national
product. The Republicans concluded: “Aside from the political and economic
considerations, however, we believe in the creation of job equality because it
is the right thing to do. We believe in the inherent dignity of man. He is born
with certain inalienable rights. His uniqueness is such that we refuse to treat
him as if his rights and well-being are bargainable. All vestiges of inequality
based upon race must be removed in order to preserve our democratic soci-
ety, to maintain our country’s leadership, and to enhance mankind.”!3

Despite this lofty language, the proposed legislation did not prohibit dis-
crimination in employment based on sex. Apparently, preserving our democratic
society and our country’s leadership and enhancing mankind were possible
without granting women equality with men. The House Judiciary Committee
simply ignored Department of Labor data that showed the median income of
white females in 1960 was approximately 50 percent of that of white males,
and that the medium income of nonwhite females was 41 percent of that of
nonwhite males and only 24.8 percent of that of white males.14

Even with growing support for a Civil Rights Act, the proposed legislation
was not without its opponents and detractors. Representative Howard Smith
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of Virginia, a leading opponent of the law, proposed an amendment that added
sex to the prohibitions against employment discrimination. His intent was not
to advance the interests of women, but to defeat the entire bill by complicat-
ing the debate and confusing some representatives who, although fully sup-
portive of the provisions insuring equality for African Americans, were less
certain of the need to expand the act to include protections for women.

Smith showed contempt for his own amendment when he said he had re-
ceived a letter from one of his female constituents complaining about the “grave
injustice” of having more females than males in the country, which prevented
every woman from having a husband. This story was greeted with laughter
on the floor of the House, but also with anger from the few women serving in
Congress. Smith’s ploy backfired. Once the question of discrimination against
women was placed on the House floor, it was difficult for many representatives
to ignore it, and ultimately Smith’s amendment was adopted. Thus, what was
first intended as a joke culminated in legislation that provided the broadest set
of legal protections ever granted to U.S. women.15

The Civil Rights Act of 1964 was signed into law by President Lyndon
Johnson on April 2, 1964, to take effect one year later. Title VII of the act barred
discrimination in employment, and its principal goal was to achieve true equality
in workplace opportunities for women and racial, religious, and national mi-
norities. Blumrosen believes that the “effort to ameliorate long standing pat-
terns of race and sex subordination [through enactment of Title VII] is perhaps
the most ambitious social reform effort ever undertaken in America.”16

Title VII has had an enormous impact in securing employment opportuni-
ties for women. Ingrained employer practices accepted thirty-five years ago are
now inconceivable. Sex stereotyping that once went unquestioned is no longer
tolerated. But Title VII, even after more than thirty-five years, has not suc-
ceeded in eliminating all discrimination against women in the workplace. We
now turn to a review of the law’s many successes and failures.



Four

Sex Discrimination after
the Enactment of Title VII

When Congress enacted Title VII of the Civil Rights Act of 1964, it
declined to enumerate or restrictively to define discriminatory employment
practices. Concerning sex discrimination against women, Title VII makes it un-
lawful for an employer “to discriminate against any [woman] with respect to
[her] compensation, terms, conditions, or privileges of employment, because
of [her] ... sex,...orto...limit, segregate, or classify [its] employees. . .in
any way which would deprive any [woman] of employment opportunities or
otherwise adversely affect [her] status as an employee, because of [her] sex.”?
These few words proscribe all sex discriminatory workplace policies, practices,
and behavior.

Congress was convinced that a broad, rather than a restrictive, definition
of discriminatory practices and conduct was necessary, reasoning that work-
place discrimination would surely change with time.? This has proved to be
the case. Sex discrimination claims in the years immediately following passage
of Title VII bear little resemblance to those of today.

Congress created the Equal Employment Opportunity Commission (EEOC)
to administer Title VII and to process race, national origin, religious, and sex
discrimination claims filed pursuant to the statute. More than nine thousand
discrimination complaints were filed with the EEOC in its first year of exist-
ence, when only two thousand had been anticipated.? Not surprisingly, most
of these claims charged employers with race discrimination.

In 1964, the unemployment rate of nonwhite workers was twice that of white
workers.* Earlier Census Bureau statistics had disclosed that only 12 percent
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of nonwhite workers held professional, managerial, and other white-collar po-
sitions, whereas 42 percent of white workers were so employed. Almost one-
half of all nonwhite employees worked at unskilled jobs.> Because African
Americans had for years experienced workplace discrimination, they were
among the first workers to take advantage of the new anti-discrimination law.
At first, the EEOC had no alternative but to focus its efforts on race discrimi-
nation complaints.

At first, the EEOC did not take seriously female worker claims that sex dis-
crimination constituted a substantial issue for women in the workplace. The
first director of the EEOC, reflecting upon the manner in which sex discrimi-
nation had been added to the Civil Rights Act through the antics of Virginia
representative Howard Smith (see chapter 3), characterized the prohibition
against sex discrimination as a statutory “fluke . . . conceived out of wedlock.”®
This attitude motivated the EEOC in the early days to devote far less effort to
eliminating sex discrimination than to eradicating race discrimination from the
workplace.

The EEOC’s irresolution in addressing discrimination against women was
reflected in the original EEOC guidelines, which did not favor women. The
EEOC assumed that when Congress enacted Title VII, it had not intended to
disturb state protective laws, such as those that restricted women’s work hours
and places of employment. Employers had responded to these laws by assign-
ing female workers to “women’s jobs,” and positions thus classified generally
paid less than those designated as “men’s jobs.” Early on, the EEOC announced
that it would not consider it inconsistent with Title VII for a state law to pro-
hibit women from working in jobs that required them to lift more than a speci-
fied weight.” Thus, in the early stages of the EEOC administration of Title VII,
state protective laws remained significant barriers for working women.

The failure of the EEOC to treat sex discrimination with the urgency with
which it addressed race discrimination was one of the factors in the formation
of the National Organization for Women (NOW) in 1966 by a group of women’s
rights proponents. NOW first focused its attention on the EEOC’s hesitancy
to address sex discrimination issues effectively. The EEOC came under still
greater pressure when in 1972 Congress passed the Equal Rights Amendment.
Although ultimately not adopted by a sufficient number of state legislatures
to become an amendment to the Constitution, the ERA garnered enough mass
support to greatly increase society’s concern for women in general. The so-
cial impulse toward equality for African Americans that existed before the en-
actment of Title VII now broadened to include equality for women. At this point,
the EEOC’s attitude toward sex discrimination began to shift in favor of issues
supported by women.8 Women responded to the change by filing an increasing
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number of sex discrimination complaints, and by 2000 nearly 32 percent of all
Title VII complaints were sex related, a filing rate slightly less than the 36.2
percent for race complaints.®

With the EEOC’s attention redirected to Title VII's prohibitions against sex
as well as race discrimination, it remained for the courts to determine whether
to limit the application of the statute to the most blatant, and therefore the most
obvious, forms of discriminatory conduct, or to extend its reach to less obvi-
ous violations. In 1971, this issue came before the Supreme Court.

After reading a local Florida newspaper help-wanted advertisement placed
by the Martin Marietta Corporation, Ida Phillips applied for the position of as-
sembly trainee. Shortly thereafter, she was notified that female applicants with
preschool children were not being considered for the job. When she learned
that men with preschool children were being interviewed and hired as assem-
bly trainees, Phillips sued Martin Marietta for sex discrimination.

In response to Phillips’s lawsuit, Martin Marietta pointed to the many
women it had hired for the assembly trainee position, arguing that it had re-
fused to hire Phillips, not because she was a woman, but solely because she
had preschool children at home. An employer may be found guilty of sex dis-
crimination, the company urged, only when it used gender, and only gender,
as the basis for its action; because Phillips’s gender had not been the basis for
its refusal to hire her, it had not violated the statute. The Supreme Court re-
jected this argument, ruling that an employer that promulgates one hiring
policy for women and another for men violates Title VII, even though the dif-
ference in the hiring policies relates to a factor other than sex—in this case,
the presence in the home of preschool children.

If the Court had acceded to Martin Marietta’s argument, the scope of the
statute would have been materially limited. As stated by Justice Thurgood
Marshall in his concurring opinion: “By adding the prohibition against job dis-
crimination based on sex to the 1964 Civil Rights Act, Congress intended to
prevent employers from refusing ‘to hire an individual based on stereotyped
characterizations of the sexes.’. .. Even characterizations of the proper roles
of the sexes were not to serve as predicates for restricting employment
opportunity. . . . When performance characteristics of an individual are involved,
even when parental roles are concerned, employment opportunity may be lim-
ited only by employment criteria that are neutral as to the sex of the applicant.”
Thus, the Supreme Court firmly stamped its approval on the side of an expan-
sive, rather than a restrictive, interpretation of the statute. It also established
the rule that the differential treatment of women on the basis of their child-
caring responsibilities constitutes a violation of Title VIL.10

Another issue soon threatened to undermine the scope of Title VII. Con-
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gress had added an exception to the statute’s proscriptions of sex discrimina-
tory practices by permitting employers to deny employment to women when
the nature of the job required the physical attributes of a man to perform the
job’s functions: “Notwithstanding any other provision of this [statute], it shall
not be an unlawful employment practice for an employer to hire or employ em-
ployees on the basis . . . of sex . . . in those certain instances where . . . sex. . .is
a bona fide occupational qualification reasonably necessary to the normal op-
eration of that particular business or enterprise” (emphasis added).!! If broadly
interpreted, the bona fide occupational qualification (BFOQ) exception would
justify the exclusion of large numbers of women from many jobs, particularly
some jobs that required the performance of physically demanding tasks.

When Dianne Rawlinson applied for the position of prison guard in the Ala-
bama prison system, her application was rejected because she failed to meet
the state’s minimum 120-pound weight requirement as well as its minimum
height requirement of five feet, two inches. Rawlinson sued, claiming that the
weight and height requirements disproportionately excluded women from eli-
gibility for employment as prison guards.

Data submitted to the trial court showed that the five-foot-two minimum
height requirement excluded more than 33 percent of working women from
prison guard positions, but only slightly more than 1 percent of male workers.
Similarly, the 120-pound minimum weight requirement eliminated 22.29 per-
cent of female workers, but only 2.35 percent of male workers. When the height
and weight requirements were combined, more than 41 percent of the work-
ing female population would fail to qualify for the position, while less than 1
percent of working males would be barred. The Alabama Board of Corrections
argued that the weight and height requirements were bona fide occupational
qualifications directly related to the prison guard position, thus justifying the
rejection of Rawlinson’s application. However, the board failed to offer the court
any data that correlated the height and weight requirements with the strength
necessary to perform the functions of the prison guard job.

When the case reached the Supreme Court, the justices pointed out that if
the strength of a prison guard were truly job related and constituted a BFOQ,
the board could have adopted tests to measure each applicant’s strength di-
rectly: “Such a test, fairly administered, would fully satisfy the standards of Title
VII because it would be one that measures the person for the job, and not the
person in the abstract.” The Supreme Court ruled that if the board wished to
rely on the BFOQ defense in denying these positions to women, it must con-
duct individual evaluations of each female applicant to determine that applicant’s
qualifications for the position.12

This was the first of many court rulings holding that an employer must
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evaluate a female worker as an individual, rather than rely upon stereotypical
characterizations of female worker capabilities. An employer may not validly
assert the BFOQ defense on the assumption that all women, as a class, pos-
sess identical or even similar attributes. As the Supreme Court emphasized,
the BFOQ defense is based on an extremely narrow exception to the general
prohibition of discrimination on the basis of sex, and for an employer to rely
upon that exception, it must prove a female job applicant is specifically unquali-
fied for the position in question. It is impermissible under Title VII to refuse
to hire a woman on the basis of a stereotypical characterization of the female
Sex.

When may the BFOQ exception be validly asserted? Under Alabama law,
Dianne Rawlinson had a second hurdle to negotiate before she could qualify
for the prison guard position. The Supreme Court noted that Alabama’s prison
system was “a peculiarly inhospitable one for human beings of whatever sex.”
Because of insufficient staffing and inadequate penal facilities, the Board of
Corrections had not undertaken to segregate inmates according to their of-
fenses and, as a result, male sex offenders—20 percent of the prison popula-
tion—were scattered throughout the prison’s dormitory facilities. Were these
circumstances such as to render the prison guard job too dangerous for
women? Ordinarily, as the Court observed, whether a particular job is too dan-
gerous for women is a decision that an individual woman should make for her-
self. But in this case, more was at stake. The Court felt that sex offenders who
had criminally assaulted women in the past would be moved to do so again if
they had access to women within the prison. There also was the risk that other
inmates, deprived of a normal heterosexual environment, would assault women
guards. “In a prison system where violence is the order of the day, where in-
mate access to guards is facilitated by dormitory living conditions, . .. and
where a substantial portion of the inmate population is composed of sex of-
fenders mixed at random with other prisoners, there are few visible deterrents
to inmate assault on women custodians.” Therefore, the Court concluded, Raw-
linson’s “very womanhood” undermined her capacity to provide the security
that is a primary responsibility of a prison guard. Since the use of women
guards under the conditions in the Alabama prison system would pose a sub-
stantial security problem—a problem directly linked to the sex of the prison
guards—being male was a bona fide occupational qualification for the prison
guard position.13

There are not many positions in the business world where “womanhood”
constitutes a disqualifying factor. The Court’s decision in the Rawlinson case,
along with other early court decisions emphasizing the narrow application of
the BFOQ defense, have opened up many positions for women that formerly
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were reserved for men. Every policewoman, as well as all female school bus
drivers, train engineers, conductors, construction and utility workers, and other
female workers performing tasks that prior to the enactment of Title VII had
been reserved for men, have the courts to thank for the limitations placed on
the application of the BFOQ defense.14

Beginning with the Rawlinson case, the Supreme Court has repeatedly held
that a woman must be evaluated as an individual and not as a member of a
class or as a woman in the abstract. Stereotypical characterizations of female
attributes may in certain instances be true of some women, but they are not
true of all women.

The issue of sex stereotypes next came before the Court in connection with
a challenge to a pension plan for employees of the Los Angeles Department
of Water and Power. The pension plan was based on mortality tables, as well
as on the department’s own experience that women live longer than men. Be-
cause the department’s female workers lived longer in retirement, the cost of
a pension for the average female retiree was greater than that for the average
male retiree. To compensate for the difference, the department required its
women employees to make larger contributions to the plan. When greater
amounts were withheld from their paychecks to finance their pension benefits,
female workers received less take-home pay than their male co-workers. The
women sued the Los Angeles Department of Water and Power.

The Supreme Court struck down the pension plan; it was a matter of sex
stereotyping, the Court declared. The department’s rationale for requiring
larger pension contributions from women was based on the assumption that
women live longer than men. But all women do not live longer than all men.
As a group, women live longer than men, but this may not be true of many
members of each group and it is certainly not true of all members of either
group. It is impossible for an employer to forecast the life span of any particu-
lar woman employee. The Department of Water and Power was not justified,
therefore, in using a group’s average longevity in the computation of the cost
of a particular woman’s pension benefits. To do so was to consider her not as
an individual, but as a member of a group. Employment decisions based on
stereotypical assumptions pertaining to a group or class rather than upon an
individual’s particular circumstances are antithetical to gender equality.1®

Other courts, following the Supreme Court’s lead, have rejected employer
initiatives based on sex stereotypes. United Air Lines adopted a no-marriage
rule for its female flight attendants but declined to make the rule applicable to
male flight personnel, including male flight attendants. United attempted to jus-
tify its no-marriage rule on the ground that it had received complaints from
husbands of its flight attendants concerning their wives’ work schedules and
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irregular hours. The federal court of appeals sitting in Chicago rejected
United’s position, noting that Title VII required employers to treat their em-
ployees as individuals: “United’s blanket prophylactic rule prohibiting marriage
unjustifiably punishes a large class of prospective, otherwise qualified and com-
petent employees where an individualized response could adequately dispose
of any real employment conflicts.”16

Subsequent to these early cases, most courts have consistently rejected
stereotype-based employment rules and regulations. But despite these rulings,
stereotypes still frequently underlie current employment decisions that ad-
versely affect women. The insidiousness of employer use of stereotypes must
be fully grasped if we are to understand fully the nature of present-day work-
place sex discrimination.

The use of stereotypes is common throughout the workplace, especially in
connection with the employment of older workers. In fact, age stereotypes un-
derlie nearly all acts of age discrimination. Stereotypical preconceptions con-
sign to older workers of a particular age the physical and mental characteristics
of the average worker of that age. Such thinking fails to distinguish between
an older worker’s physical and mental capabilities and those perceived to be
common among members of that worker’s age group. Negative employer per-
ceptions of aging are expressed in these commonly held stereotypes:

e Older workers are stubborn, inflexible, resistant to change, and less likely
to accept new technology.

e QOlder workers are less productive than younger workers.

e QOlder workers are less adaptable, and as they are slow learners they find
it more difficult to learn new skills.

o If their skills become obsolete, older workers are more difficult to re-
train.

¢ The cost of employee benefits for older workers are greater than those
for younger workers.

e QOlder people are eager to retire at the earliest opportunity. They merely
want to ride out what remains of their careers.

e Because their remaining tenure with the company will probably be short,
itis economically unreasonable to invest in training older people in new
technologies and processes.

Little evidence exists to support the validity of any of these age stereotypes.
Except in jobs that demand strenuous physical labor, studies fail to show a cor-
relation between age and ability to perform. Older workers consistently receive
high ratings for job skills, loyalty, reliability, and lack of turnover. Other stud-
ies show that older workers who are continually challenged by their jobs dem-
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onstrate little or no decline in interest or motivation, are not resistant to change,
and readily accept new technologies. Generally, the performance of older work-
ers is at least as good as and sometimes better than that of younger workers.1”

Although stereotypical thinking is especially pervasive in employment de-
cisions that adversely affect the careers of older workers, it often underlies
employment decisions that negatively impact female workers. As noted in chap-
ter 2, employment decisions regarding women are frequently influenced by
commonly held stereotypes that view women as lacking leadership ability, un-
able to adapt to changing circumstances, incapable of resolving problems that
arise in difficult interpersonal relationships, and unable to balance work with
the demands of motherhood, supposedly a detriment to long-term careers.

In spite of early Supreme Court rulings that firmly rejected sex stereotypes
as a legitimate basis for employment decisions, a few courts have actually used
these stereotypes to justify the rejection of sex discrimination claims. In 1986,
the EEOC, acting on behalf of women employed as salespersons by Sears, Roe-
buck and Company, sued the company for sex discrimination, claiming that
Sears had failed to promote women employed as noncommission salespersons
to commission salesperson positions. Merchandise sold on a commission basis
was usually more expensive, as commission selling generally involved big-ticket
items, such as major appliances, air conditioners, and tires, while noncom-
mission selling usually involved small-ticket items, such as clothing, linens, toys,
and cosmetics. Commission sales positions were highly competitive, requir-
ing salespersons with a high degree of motivation and enthusiasm as well as a
willingness to depend for one’s livelihood solely upon one’s sales ability. Com-
mission salespersons on average earned substantially more than non-
commission salepersons.

Sears, in its attempt to justify its promotion of a far greater proportion of
men than women from noncommission to commission sales positions, relied
on certain stereotypical assumptions about women:

e Women tend to see themselves as less competitive, and thus are less
likely than men to be interested in sales jobs involving a high degree of
competition.

¢ Women often view noncommission sales as more attractive than commis-
sion sales.

e Women are less likely than men to be interested in working nights and
weekends (required of sales commission positions) and are more likely
to be interested in regular daytime work.

e Women are less likely than men to be motivated by the amount of the
compensation provided by a job rather than by the nature of the job itself.
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e Women tend to be more interested than men in the social and coopera-
tive aspects of the workplace.

The court ruled that these “conclusions” supported Sears’s contention that
women were less likely than men to be interested in commission selling, thus
explaining the company’s employing a disproportionate number of men as com-
mission salespersons.!8

The court decided the case on a basis the Supreme Court had already ruled
inappropriate—it evaluated Sears’s female employees solely as members of a
group, and not as individuals. Although it may be argued that a small element
of truth lies in each of Sears’s generalizations about women, these generaliza-
tions are nonetheless irrelevant to the issues relating to sex discrimination. A
generalization true about some women may not be true about all women, and
it certainly may not be true about a particular woman.

Even though an employer may refrain from discriminating against women
in general, it may nonetheless be guilty of acts of discrimination that violate a
particular woman’s rights. Thus, even if an employer generally treats its fe-
male employees fairly and advantageously, it can never be justified in discrimi-
nating against a particular female worker. Each claim of discrimination must
be examined in the circumstances confronted by the particular woman in-
volved. As already noted, Title VII and the principles of nondiscrimination re-
quire that an employer consider a female worker on the basis of individual
capabilities and not on the basis of any characteristics attributable to women
in general. Stereotypical assumptions may play no role in this process.

In addition to adjudicating cases that involve sex stereotyping, the courts
were required early on to consider the validity of state protective laws. As we
have seen, these laws originally were intended for the general benefit of women,
but restrictions on working conditions of female workers seriously undermined
many women'’s career prospects. The initial EEOC guidelines were based on
the assumption that Congress, in enacting Title VII, had not intended to in-
validate these laws. The courts, however, believed otherwise, and most of the
state protective laws soon met their demise. But, not long after, an analogous
issue arose that also tended to limit the areas of female employment.

In the 1980s, an estimated twenty million jobs in the U.S. workforce involved
exposure to toxic substances that presented reproductive hazards for work-
ers.9 Because of concerns for fetal health, many employers adopted fetal-
protection polices that excluded women from jobs exposing them to these toxic
substances.

Johnson Controls, Inc., manufactured batteries. Exposure to lead, a primary
element in the battery-manufacturing process, entails health risks, including
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possible harm to the fetus of a pregnant worker. Concern for the unborn chil-
dren of its employees led Johnson Controls to adopt a fetal-protection policy
that excluded pregnant women, as well as women capable of bearing children,
from jobs that would expose them to lead. Women working for the company
objected to the policy, claiming that Johnson Controls was discriminating
against its female employees by excluding them from higher-paying manufac-
turing jobs. They sued, claiming violation of Title VII.

Although Johnson Controls’ fetal-protection policy was adopted for a good
purpose, it nevertheless was discriminatory. Exposure to lead also has a del-
eterious effect upon the male reproductive system, but Johnson Controls did
not exclude men capable of producing children from the exposure-to-lead po-
sitions. The company thus classified or segregated workers on the basis of gen-
der. Because both men and women were at risk, individual workers should have
been permitted to decide whether to accept or reject that risk. An employer
may not assume that women are less capable than men of making that choice.
It is for each woman, not her employer, to decide whether her reproductive
role or her economic role is more important to her and her family.20

Thus, in the years immediately following the adoption of Title VII, the courts
and the EEOC formulated broad legal principles applicable to issues relating
to discrimination against women. To see how successful the courts have been
in helping women eliminate sex discrimination from the workplace, we now
turn to a review of court cases that have applied these principles in sex dis-
crimination claims over the last three and one-half decades.



Five

common Forms of
Sex Discrimination

Within fifteen years of the enactment of Title VII, the wage income
of women increased by $22 billion, and more than four million women were
working in higher job categories.! Although women have continued to experi-
ence improvement in working conditions, employment discrimination against
women persists in various forms in at least three distinct categories: overt sex
discrimination, sex stereotyping, and disparate treatment.

Overt and Blatant Forms of Sex Discrimination

For the most part, employers who discriminate against women en-
deavor to conceal their conduct. Others, however, have so little regard for the
anti-discrimination laws that they openly flout them. Their conduct is overt and
blatant, as Gendra Sennello found when she moved from Michigan to Florida
and went to work as a sales agent with Reserve Life Insurance Company in
Ft. Lauderdale. The following year, Reserve Life promoted her to a manage-
ment position, and during the next seven years she gradually moved up the
ranks to district manager of the company’s Ft. Lauderdale office. Sennello’s
record at Reserve Life was exemplary. She effectively managed three offices,
was often promoted, and was highly regarded by her colleagues. Then, sud-
denly, she was demoted and, shortly after, terminated.

The demise of Sennello’s career at Reserve Life coincided with the arrival
of a new regional manager. For many years, William Ebert worked for Reserve
Life in regional manager positions throughout the country, and at this time he
was appointed regional manager for Florida. Immediately after assuming his

38
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new duties, Ebert conferred with Sennello’s direct supervisor, advising him
that “we can’t have women in management because women are like Jews and
Niggers; they hire like themselves, and the trouble with that is that when they
leave they take [the workers they hired] with them.” Ebert criticized Sennello
because in his eyes she had hired too many women. He was not happy with
the “gender make-up” of her offices. He pressured Sennello to resign her man-
agement position, but to remain with the company as a sales agent. Sennello
decided to accept the demotion, returning to the position she had filled when
hired seven years previously. Six weeks later, Ebert fired her.

Ebert was not the only highly ranked employee at Reserve Life who ex-
pressed discriminatory animus toward women in management. At a company
sales conference, Reserve Life’s president, Douglas Pierce, while commenting
on a critical letter Sennello had written, derisively remarked that he had not
realized Sennello “was so high on the women thing.” On another occasion,
Pierce, responding to a comment of a woman employee, crushed out a ciga-
rette with his shoe, stating, “That’s why I don’t like women in management—
they keep grinding and grinding.”?

Remarkably, neither Ebert nor Pierce attempted to conceal his bias against
women in management; apparently, they felt they had little to fear from openly
sexist behavior. They simply acted as if the laws barring discrimination in em-
ployment did not exist. Their conduct was unlawful, it was overt, and it was
blatant. In the end, after Sennello sued the company for sex discrimination,
Reserve Life suffered the consequences of their conduct.

A similarly blatant display of overt discrimination occurred in the case of
Irene Spears, who taught in an elementary school in Pike County, Kentucky.
Although she was consistently rated by her supervisors as a superior teacher,
Spears’s main interest was elevation to a principal’s position. Two years after
starting her teaching career in Pike County, Spears obtained a master’s de-
gree, and four years later a degree as an educational specialist. Subsequently,
she attained the highest professional rating a teacher could achieve in Ken-
tucky—a Rank I classification—and at that point the state certified her as quali-
fied for an elementary-school principal position. Spears immediately sought
promotion to an administrative role in the Pike County school system.

During the succeeding five years, nine administrative positions became avail-
able in the system, and in each instance the superintendent of schools ap-
pointed a man to the vacancy, while not considering Spears for any of them.
Later, during the trial of Spears’s sex discrimination suit against the county,
the court ruled that in each instance Spears had been better qualified than the
male employee who had received the appointment.

Statements made by the superintendent of schools in connection with the
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nine appointments were viewed by the court as discriminatory; they disclosed
an illicit frame of mind. On one occasion, the superintendent commented that
he wanted to appoint a man as principal of one of the county’s high schools
because he wanted someone who would instill “the discipline of a football
coach.” On another occasion, after Spears inquired about a vacant elementary-
school principal’s position, the superintendent told her he “needed a man up
there.”

Although not as offensive as the discriminatory remarks made by the Re-
serve Life officials, the superintendent’s statements nevertheless were blatant,
clearly demonstrating a discriminatory animus toward women. It may appear
surprising that a person in his position could be so insensitive to the demands
of the anti-discrimination law, but such occurrences are common. In the case
reports that follow, the prohibition against sex discrimination often is the far-
thest thing from the minds of employers, and in such circumstances, female
workers inevitably are the targets of discriminatory behavior. Dana Throgmor-
ton’s story is a case in point.

United States Forgecraft Corporation, located in Arkansas, hired
Throgmorton as a quality control clerk and, soon after, promoted her to coor-
dinator of a computer system that Forgecraft used for production data.
Throgmorton remained in the coordinator position until Forgecraft decided
to discontinue use of its computer system, and at that point she was terminated.
Forgecraft then eliminated some of Throgmorton’s former job responsibilities
and assigned others to a male employee.

Throgmorton sued Forgecraft, alleging that her termination occurred as a
consequence of a general gender bias on the part of management, and that if
she had been a man, she would have been transferred to another position
rather than terminated. In support of her allegations of sex bias, Throgmorton
testified that the company’s chief operations officer had told her that women did
not belong in management. This attitude appeared to reflect the views of the
company’s owner, whose testimony sounds as if it comes out of another century:

Here she was a little old girl, a country girl, up there that didn’t know any-
thing from come sic’ em and . . . here he wanted her to help him implement
a very complex system. And so all she could do is follow one, two, three,
four and, you know, what can you do with a girl who is nothing but a clerk
and all she did was run copies. . .. I guess a man could have done that job,
but it’s more suited to a woman. . . .

Shuffling paper and punching a keyboard is—most women have better
dexterity than men and. .. you see more women clerks than you do men
clerks. That’s our history in business, isn’t it?
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If this attitude sounds as if women at Forgecraft were relegated to second-class
status, that is precisely how it was described by a consultant for the company:
“Women in that company were second class citizens, . . . treated like cattle, dif-
ferent than any company I've ever been in. [Women] appeared to understand
that they were subservient to the men. No women could ever make a deci-
sion.” Based on this testimony, the court ruled that Throgmorton’s termina-
tion was gender related, as Forgecraft would have found another position for
her had she been a man.*

A more egregious example of blatant sex discrimination may be difficult
to find, and yet Forgecraft’s owner freely testified to his sex-biased attitudes.
He denigrated and ridiculed the company’s female workers, disclosing a com-
pany bias against women. His decision to testify in this fashion exhibited ei-
ther a contemptuous disregard for the law, an arrogant belief that he was free
to act without regard to it, or gross ignorance of it. In any case, sex discrimi-
nation at his company was overt and blatant.

Another blatantly discriminatory case was that of Maureen Barbano, a so-
cial welfare examiner for Madison County in upstate New York. Responsible
for determining the eligibility of individuals for public assistance, Medicaid,
and food stamps, she was generally familiar with federal, state, and local laws
pertaining to the operation of the public assistance programs in the county.
After three years in this position, she learned of an opportunity for advance-
ment at the Madison County Veterans Service Agency, which reported a va-
cancy for director of the agency, responsible for the supervision of veterans’
welfare programs throughout the county. Barbano filed her application with
the agency’s six-man hiring committee and was scheduled for an interview.

Before entering the interview room, Barbano overheard one of the inter-
viewers say, “Here are copies of the next resume,” followed by the comment,
“Oh, another woman.” Early in the interview, one of the committee members,
Donald Greene, told Barbano that he wanted to know what her plans were for
having a family, since there were “some women” he was unwilling to consider
for the position. As if this question were not sufficiently objectionable, he also
asked Barbano whether her husband would object to her transporting male
veterans around the county. Barbano responded that the questions were irrel-
evant and discriminatory. Greene demanded answers. When Barbano again
declined to respond, Greene growled that the questions were relevant—he did
not want to hire a woman who would get pregnant and then quit. Barbano ad-
vised the committee that if she decided to have a family, she would take no
more time off than medically necessary. Greene once again asked whether
Barbano’s husband would object to her “running around the county with men”
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and declared he would not want his wife to do it. Barbano retorted that she
was not his wife, and on that note, the interview was concluded.

The committee interviewed several other candidates, determining that all
were qualified, and awarded the position to Allan Wagner, who for the previ-
ous six years had been a school bus driver and part-time bartender at the lo-
cal American Legion. In contrast to Barbano’s experience with county public
assistance programs, Wagner had no knowledge of federal, state, or local laws
pertaining to veterans’ benefits and services and was generally unfamiliar with
the county’s welfare agencies.

After the committee rejected her, Barbano sued Madison County for sex
discrimination. The court later ruled that Greene’s questioning of Barbano,
constituting nearly her entire interview, was discriminatory. His queries about
a possible pregnancy and Barbano’s husband’s feelings about her “running
around the county with men” were totally unrelated to any qualification for the
director position. Thus, the committee’s weighing of the relative merits
of Barbano’s and Wagner’s qualifications were necessarily tainted with
discrimination.

Perhaps Greene’s attitude was an outgrowth of a lifetime of antipathy to
women in the workplace. Although this would not justify his treatment of
Barbano, it would tend to explain his conduct at the interview. But what about
the other five committee members? Although they must have known that
Greene’s questions were discriminatory—in fact, Barbano told the committee
they were—none voiced any objection to Greene’s queries. They went along
with this charade of an interview. Whether they acted in contemptuous disre-
gard for the law, or as the result of a belief that they were free to act without
regard to it, or simply in ignorance of the law, we do not know. Regardless,
they violated the law, and Madison County paid the price for their conduct.?

Overt and blatant acts of sex discrimination also occurred in the Olsten
case discussed in chapter 1. Three of Olsten’s senior vice presidents were de-
termined to prevent Mary Ann Luciano’s promotion to vice president. They
revised her job description to ensure an unsatisfactory job performance rat-
ing so as to preserve the all-male status of senior management in their divi-
sion of the company. They undertook to achieve their goals by openly
discriminating against Luciano.b

In another case, a woman applied for a vacant position on a small-town po-
lice force. In her interview with the police chief, he informed her that she was
the most qualified of those applying for the position, but he also warned her
that some of the town aldermen were opposed to women on the police force.
Subsequently, the aldermen decided not to fill the vacancy. Even though the
failure to fill the vacant position required other police officers to work substan-
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tial amounts of overtime, no new police officers were hired for the next eigh-
teen months. The aldermen allowed these circumstances to prevail for a year
and a half rather than place a woman on the police force.”

Incidents of blatant and overt discrimination against women have decreased
as employers have discovered they are able to achieve their ends by acting
covertly. As employers have become more proficient in concealing their dis-
criminatory intent, their conduct has become less readily identified as discrimi-
natory. As a result, victims of discriminatory behavior have found it more
difficult to prove to a court or jury that they were actually victims of
discrimination.

Sex Stereotyping
Sex discrimination in the form of sex stereotyping is often closely al-
lied with acts of overt discrimination, as was true in three of the cases just
reviewed. In the Sennello case, the newly appointed regional manager assumed
that women tend to hire other women. In the Spears case, the school superin-
tendent assumed that female teachers were incapable of coping with situations
he felt could be handled adequately only by someone with a football coach men-
tality—in other words, solely by a man. In the Throgmorton case, the company
owner assumed that women do not perform well as managers. As noted in the
last chapter, the Supreme Court has repeatedly ruled that an employer may
not lawfully make employment decisions based on stereotyped characteriza-
tions of the sexes.®
Yet gender stereotypes persist in the workplace. Personal attributes pre-
sumed necessary for higher-level positions in the business world are often seen
as incompatible with personality characteristics generally associated with
women. For example, women are viewed as nurturing and sensitive—traits of-
ten not looked upon favorably in the workplace. On the one hand, women are
frequently perceived as lacking the aggressiveness and dedication necessary
for success; on the other hand, women who are assertive and dedicated to their
jobs are often viewed as overly aggressive, uncooperative, and unfeminine. Ann
Hopkins confronted such a no-win situation.

Hopkins served as a senior manager in the accounting firm of Price
Waterhouse. She had worked in the firm’s Office of Government Services in
Washington, D.C., for five years when the partners in that office proposed her
as a candidate for partnership. They praised her character as well as her ac-
complishments, describing her as “an outstanding professional” who had a “deft
touch,” and a “strong character, independence and integrity.” They also favored
her for partnership because she had succeeded in obtaining major new clients
for the firm, a record none of the other candidates for partnership could match.
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When Hopkins was nominated, only 7 of the firm’s 662 partners were fe-
male, and of the eighty-eight persons proposed for partnership, Hopkins was
the only woman. When the partnership nominations were put to a vote, forty-
seven of the candidates were admitted to partnership, twenty-one were rejected,
and the remaining twenty—including Hopkins—were advised that their can-
didacies would be held for reconsideration the following year. One year later,
all of the male candidates who had been placed on hold were renominated for
partnership, but Hopkins was not. When she inquired about her rejection, she
was told that difficulties she had experienced in interpersonal skills as well as
her aggressive, tough behavior had contributed to the negative decision.
Hopkins then sued the firm, alleging that stereotyped views of women and fe-
male behavior had played a substantial role in her rejection for partnership.

Evidence submitted to the court during the course of the litigation revealed
that some of the firm’s partners reacted negatively to Hopkins solely because
she was a woman, and these partners had evaluated her on sex-based terms.
Several partners criticized her use of profanity. One partner described her as
“macho,” another asserted that she “overcompensated for being a woman,” and
still another suggested that she take “a course at charm school.” Hopkins was
advised that if she wanted to improve her chances for partnership she should
“walk more femininely, talk more femininely, dress more femininely, wear
make-up, have her hair styled, and wear jewelry.”

In previous years, Price Waterhouse had also evaluated female candidates
for partnership on sex-based terms. These women were viewed favorably if
they were perceived to have maintained their femininity while becoming ef-
fective professional managers. To be viewed as a “women’s libber” was re-
garded negatively.

Ultimately, Hopkins’s case reached the Supreme Court. In determining
whether gender had played a motivating role in the decision to deny Hopkins
partnership status, the Court first set out a rule of thumb to be followed in
cases where it is necessary to decide whether a woman has been discrim-
inatorily denied a job opportunity: “In saying that gender played a motivating
part in an employment decision, we mean that if we asked the employer at the
moment of the decision what its reasons were and if we received a truthful
response, one of those reasons would be that [she] was a woman.” As it would
be somewhat naive to expect a totally truthful response to such a query, the
Court examined the specific circumstances Hopkins confronted at the moment
of Price Waterhouse’s decision to reject her for partnership, and focused on
the partners’ stereotypical comments about her aggressiveness: “In the spe-
cific context of sex stereotyping, an employer who acts on the basis of a belief
that a woman cannot be aggressive, or that she must not be, has acted on the
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basis of gender. . . . An employer who objects to aggressiveness in women but
whose positions require this trait places women in an intolerable and imper-
missible Catch-22; out of a job if they behave aggressively and out of a job if
they don’t. Title VII lifts women out of this bind.”®

The sex-based evaluations used by Price Waterhouse reflected negative ste-
reotypes of female workers and, therefore, subverted the evaluation process
of the female candidates for partnership. Price Waterhouse discriminated
against Hopkins when it relied on these negative stereotypes to deny her part-
nership status.

Disparate Treatment

A third type of discrimination that women commonly encounter can
be defined as second-class-citizen treatment. Some employers simply treat their
male employees more advantageously than their female employees, paying
them more and promoting them more frequently. These same employers rel-
egate women to lower-paying, dead-end positions and generally refuse to pro-
mote them. An employer’s different, or disparate, treatment of men and women
constitutes the very essence of sex discrimination.

An example is the case of Mary Polacco, who after receiving a Ph.D. from
Duke University and completing a postdoctoral fellowship at Yale, was hired
by the University of Missouri as a research assistant professor in its Depart-
ment of Biochemistry. The previous year, the university had hired her husband
as a professor of biochemistry. Her husband’s position was tenure track,
Polacco’s was not. The university paid a portion of Polacco’s salary, and the
balance came from grants that Polacco obtained from outside sources, includ-
ing a prestigious grant from the National Science Foundation. After Polacco
had been with the university for about ten years, the Department of Biochem-
istry announced that due to budgetary considerations it would no longer pay
a portion of Polacco’s salary. Polacco accused the department of engaging in
sex discrimination, and she sued the university for violation of Title VII.

At the trial, the jury heard evidence that at the time that budgetary prob-
lems were said to underlie the reduction in Polacco’s salary, the Department
of Biochemistry had offered to hire a male professor at a salary twice the size
of hers; when he declined to accept the offer, the department failed to reallo-
cate any portion of those funds to pay Polacco’s salary. Polacco claimed that
this was discriminatory and that as the wife of a faculty member, she was con-
sistently treated as a second-class citizen by the department. The jury agreed
with those assessments and granted her substantial damages.

Polacco’s lawsuit succeeded because she was able to show that the
Department of Biochemistry treated her differently than it treated men. The
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inference the jury could, and probably did, draw from the department’s be-
havior is that if Polacco had been born male, her salary would have remained
intact.10

Disparate treatment of male and female workers may occur with respect to
any aspect of the employment relationship. Linda Rodhe can testify to that.
Rodhe was employed as a secretary by K. O. Steel Castings, Inc., in San Anto-
nio, Texas. For some time, she had been engaged in a romantic relationship
with a company foreman, Arnulfo Lopez. Management knew of the relation-
ship, and apparently it had not been the cause of any problems. Those circum-
stances changed when Lopez struck Rodhe during an argument one evening
in her apartment, and the following day she informed the company’s person-
nel director that she was unable to report for work because of the injuries she
had sustained. She returned to work the day after, only to be assaulted by Lopez
again, this time on company premises. The company’s president and vice
president were on a business trip, but when they returned a few days later,
one of their first orders of business was to resolve the matter between Rodhe
and Lopez. Their solution was to fire Rodhe. Lopez was not released or even
disciplined.

Even if company executives believed that both Rodhe and Lopez were guilty
of offensive behavior—although no evidence was offered showing that Rodhe
was at fault—they failed to consider their offenses in the same light. If com-
pany officials felt that they confronted a serious disruptive situation, why not
dismiss both Rodhe and Lopez? Instead, they fired only one of the workers,
the female rather than the male. But no legitimate, nondiscriminatory reason
justified different treatment. Only gender could have been the basis for the
disparity in treatment.!!

Elements of disparate treatment were present in some of the cases already
reviewed. As an example, it played a significant role in Mary Ann Luciano’s
case against the Olsten Corporation (see chapter 1).12 The evidence in that case
showed that women generally were not promoted to management positions.
The existence of a glass ceiling is a form of disparate treatment. Men are not
confronted with glass ceilings; they simply do not encounter artificial barriers
to advancement. While Olsten’s female employees faced significant restrictions
on promotion to upper-level management, male employees—even those with
poor performance records—were regularly promoted to those positions. At the
same time that Luciano was dismissed, supposedly because her position had
been eliminated, Olsten created new positions for male employees who faced
the elimination of their jobs. Disparate treatment of Olsten’s female workers
was rampant.

Over the long history of disparate treatment at MIT, male faculty were paid
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more than female faculty, male professors were allotted more research money
than female professors, female faculty members were barred from department
head positions and rarely appointed to important committee seats, women were
assigned less office space than men, and fewer awards were granted to women,
even though they attained professional status equal to their male colleagues
(see chapter 2). In such circumstances, disparate treatment of women was an
everyday event.

Discrimination against women in the workplace assumes many forms, prob-
ably as many forms as there are employers, but as we proceed to examine cases
of discrimination against specific groups—older women, women of color,
women in the professions, pregnant women, and women with children—we
will find that these cases, for the most part, fall within one of the three catego-
ries of sex discrimination just reviewed.



Six
Discrimination against
Older Women

The provisions of the Age Discrimination in Employment Act make
it unlawful for employers to discriminate on the basis of age against any worker
age forty and over.! In the business world, middle age arrives earlier for women
than for men, and women are considered “old” at a younger age than men.?
Men generally first experience the effects of age-discriminatory practices and
policies in their mid-fifties, while women commonly first become aware of age-
biased employment decisions that adversely affect their work lives in their mid-
to late forties. The appearance of middle age in a woman is often looked upon
as either a disqualification for further advancement or a reason for her dis-
missal. Gray hair may be appropriate for male CEOs and other highly placed
male executives, but not for older female workers.

Middle-aged and older women comprise a steadily increasing share of the
workforce. Sex- and age discrimination claims asserted by women in these age
groups generally relate to one of two workplace events—a failure to promote
or an untimely dismissal. The typical failure-to-promote case involves an older
woman passed over in favor of a younger man. The typical termination case
involves the discharge of an older woman—purportedly justified on the ground
of poor performance, despite many years of satisfactory performance evalua-
tions—in favor of the retention of a less qualified younger man.

Data assembled by the Equal Employment Opportunity Commission show
that women between the ages of forty and forty-nine are more likely than
women in other age groups to file claims alleging both age and sex discrimi-
nation.3 Women over the age of fifty, on the other hand, are more apt to claim
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that their workplace adversities result solely from age discrimination. The com-
bination of age and sex discrimination in the claims of the group forty to forty-
nine reflects the preferences of some employers for attractive female
employees, and they equate attractiveness with youth; as a female worker ap-
proaches middle age, she is more likely to be discarded by employers hold-
ing that view. When an employer holds its women workers, but not its male
workers, to a standard of youthful attractiveness, it is guilty of both age and
sex discrimination.

A case in point is Carolyn Proffitt’s. After several years of employment as a
salesperson for Anacomp, Inc., Proffitt was terminated, despite in the preced-
ing year having exceeded 100 percent of her sales quota. One of the reasons
given for terminating the forty-one-year-old Proffitt was that women do well in
sales only if they are sexually attractive, and because Proffitt’s supervisor felt
she no longer met that criterion, he predicted she would not do well in the
future. After Anacomp terminated Proffitt, it transferred her accounts to a
thirty-four-year-old female trainee whom management apparently found sexu-
ally attractive. After Proffitt filed claims of sex and age discrimination, the court
denied Anacomp’s motion to dismiss her suit, thus leading to its settlement.4

Women who serve as waitresses and flight attendants and in other positions
that require direct contact with the public are frequently held to a standard of
attractiveness that employers do not apply to men. Although clearly discrimi-
natory, such a standard is nonetheless widely used, even in instances where a
worker’s appearance has no relationship to her job functions. Catherine
Malarkey, who began working for Texaco as a grade six secretary at age thirty,
already had an impressive background, having served as a secretary to a high-
ranking executive in another large corporation. By all accounts, she was a com-
mendable employee at Texaco, rising quickly through the secretarial ranks and
attaining a grade twelve position within ten years. At that point, Malarkey took
a six-month unpaid leave of absence to care for an ailing family member. When
she returned from her leave, no grade twelve secretarial positions were avail-
able. Texaco, however, offered her an administrative position in its employment
office, and Malarkey accepted it.

About a year later, Malarkey prepared a memorandum to her supervisor
questioning Texaco’s employment practices, alluding to possible acts of age-
and sex-discriminatory conduct. Malarkey informed her supervisor that she
found it very difficult to place older women in secretarial positions at Texaco,
since male supervisors generally agreed to hire only young, physically attrac-
tive women. After she wrote her memo, Malarkey was demoted from grade
twelve to grade eleven and forced out of the employment office.?

Texaco executives are not alone in preferring young and attractive female
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secretaries. Although sex discrimination in employment has been barred by
federal law since 1964 and age discrimination since 1967, the practice of re-
fusing to hire older women for secretarial positions not only persists, but con-
tinues to be widespread. Statistical data may be lacking to substantiate this
reality, but businessmen are well aware of it, and the honest businessman, if
confronted, will confirm it.

Some employers bar older women from promotion to higher positions, while
others subject them to on-the-job adverse treatment calculated to force them
into early retirement. Edyna Sischo-Nownejad, who served on the art depart-
ment faculty of Merced Community College in California, is a case in point.
The college generally based the assignment and scheduling of courses on the
input of its faculty members, who customarily were consulted for their course
preferences as well as with regard to their need for course materials and sup-
plies. Senior faculty members who had developed courses were normally se-
lected to teach them. For many years, the college followed these practices in
connection with all faculty members other than Sischo-Nownejad, one of the
oldest members of the art department faculty and its only woman. The col-
lege declined to consult with Sischo-Nownejad with regard to the courses she
was designated to teach, it assigned courses to her she would rather not have
taught, and it failed to select her to teach the courses she had developed. Al-
though other faculty members received all the supplies they requested, she
received none. If all this were not enough, for three years she was singled out
among the art department faculty to have her classes closely monitored by
her fellow male teachers.

For six years, the art department faculty subjected Sischo-Nownejad to bi-
ased age and gender comments. They referred to her as “an old warhorse,”
and to her students as “little old ladies.” Her division chairperson sarcastically
referred to her as a “women’s libber” and on at least two occasions urged her
to retire.

Eventually, Sischo-Nownejad filed charges, alleging that the college had dis-
criminated against her on the basis of her sex and age. The college asked the
court to dismiss her case, but the court refused, ruling that Sischo-Nownejad
had proffered sufficient evidence of both sex and age discrimination to allow
her to proceed. As the only female and one of the oldest art department fac-
ulty members, she had been subjected to treatment that differed substantially
from that accorded all other faculty members. At the same time that her supe-
riors forced less favorable working conditions on her, they made her the butt
of stereotypical ageist and sexist comments. Sischo-Nownejad presented a
strong case of sex as well as age discrimination.t
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Fifty-eight percent of sex and age discrimination cases filed by older women
involve discharges.” Typically, an employer attempts to justify the discharge
of an older woman on the ground of “poor performance,” even though she may
have performed adequately in her position for many years. Joan Palmiero’s case
is typical.

Palmiero worked as a manufacturing supervisor for Weston Controls, a di-
vision of Schlumberger, Ltd. Weston terminated the fifty-four-year-old Palmiero
after she had served the company for thirty years. When she asked her su-
pervisors the reason for her dismissal, she was informed that the reassignment
of her duties was in the best interests of the company. Palmiero later learned
that two male workers, both much younger than she, had assumed her du-
ties. Palmiero then sued Weston for both age and sex discrimination. At the
trial, Weston’s executives testified to a number of issues that proved damag-
ing to the company’s position that sex and age had played no role in the deci-
sion to terminate Palmiero. They testified that at the time of Palmiero’s
dismissal they were involved in replenishing Weston’s work force, and in that
regard, for reasons they failed to explain, they had maintained statistics on the
average age of the workers on staff. In the hiring of new personnel, they had
been directed by Schlumberger to recruit individuals “fresh out of college.”
Their goal was to keep the organization “lean and mean,” and Palmiero’s male
replacements were described as “young comers.” This testimony left little doubt
that age and sex discrimination paved the way for Palmiero’s departure, and
the jury awarded her more than half a million dollars in damages.8

‘What Palmiero experienced as a supervisor, Verna Turner encountered as
a laborer in a blue-collar position. Turner worked for Independent Stave Com-
pany (ISC), a manufacturer of wooden barrels. ISC purchased white oak logs,
debarked them, and then formed them into barrel staves and headings. ISC
hired Turner to work in its mill in Bunker, Missouri, as “strip catcher, stacker,
and second edger.” Turner, however, was unable to keep up with the mill’s pro-
duction demands, and ISC reassigned her to “grader,” a position she filled
successfully.

Several years later, when ISC confronted a diminished demand for bourbon
barrels, one of its major products, ISC executives decided to combine some
of the Bunker mill positions to reduce operating costs. It combined the jobs of
grader and stacker and assigned the new position to Turner, but again she was
unable to keep up with production. Not long after, ISC halted operations at the
Bunker mill, shut it down, and laid off nine of the mill’s thirteen workers, in-
cluding Turner. At the time the mill ceased operations, Turner was the only
woman employed at the mill and, at the age of fifty-four, was next to the oldest
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of its workers. About seven months later, ISC recalled all the workers who had
been laid off except for Turner, who was notified that she had been perma-
nently laid off because the position of grader had been eliminated.

After the mill reopened, ISC combined the positions of grader and stacker,
and several men, each younger than Turner, attempted to perform the opera-
tions of the combined positions. Like Turner, none could keep up with pro-
duction. Ultimately, ISC separated the positions of grader and stacker, as they
had been when Turner held the grader position, but Turner was not recalled
to fill the reconstituted grader position. Turner then filed suit for age and sex
discrimination.

Turner’s case was tried without a jury, and the court found in her favor,
ruling that she had met her burden of proving that sex and age had been de-
termining factors in ISC’s decision not to recall her after the mill reopened.
The court was persuaded by the fact that Turner was the only female worker
employed at the mill, that she was the oldest worker but one, and that she had
satisfactorily filled the grader position for several years. The court expressed
the opinion that, except for her age and sex, ISC would have recalled Turner
to fill the grader position.®

Although the replacement of an older woman by a younger man frequently
establishes the basis for an age and sex discrimination suit, sometimes an
employer’s discriminatory conduct is not as clearly apparent as in the cases
just reviewed. In fact, the circumstances some older women encounter simply
do not fit into the types of sex discrimination claims normally pursued under
Title VII or age discrimination claims commonly alleged under the Age Dis-
crimination in Employment Act (ADEA). Ordinarily, an older woman alleging
sex and age discrimination pleads separate claims, sex discrimination under
Title VII and age discrimination under the ADEA, hoping to prevail in one if
not both claims. But, on occasion, an older woman is confronted with a form
of discrimination that differs from that commonly suffered by women plead-
ing separate sex and age claims. Mary Arnett found herself in those
circumstances.

After working twelve years with the Defense Industrial Supply Center
(DISC) as a computer specialist/instructor, forty-nine-year-old Arnett sought
to move on to a higher position in the company. When she filed an application
in response to a job announcement for an equal employment specialist posi-
tion, she was notified that her experience was insufficient to qualify her for
the job. About a month later, a similar position became available, and Arnett
again applied. This time, the personnel office found that both Arnett and a
younger woman met the qualifications for the job. DISC selected the younger
woman—more than twenty years Arnett’s junior.
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A short time later, DISC announced the availability of another equal em-
ployment specialist position, and Arnett and six other workers applied. Again,
DISC chose not to select Arnett but instead assigned the position to a much
younger worker.

Arnett then commenced an action in the federal court, alleging both age
and sex discrimination. She claimed that DISC had rejected her applications
because she was a woman and was over forty, and that the selection decisions
pertaining to both positions had been infected with sex as well as age bias.
The evidence gathered in support of her case showed that every woman ever
selected for the position of equal employment specialist had been under the
age of forty, and every man selected for that position had been over forty. Ev-
ery female candidate over the age of forty had been rejected in favor of either
a younger woman or an older man.

These circumstances presented a dilemma for Arnett and her attorneys. If
Arnett were to pursue her sex discrimination claim against DISC, her case
would be subject to dismissal, because women, albeit they were all under forty,
had been selected for the employment specialist positions. This suggested that
no sex discrimination had been involved. On the other hand, if she were to
pursue her age discrimination claim, it also would be subject to dismissal, since
men over forty had been successful candidates for these positions. These cir-
cumstances suggested that DISC was not guilty of age discrimination. It was
only because Arnett was a woman and over forty—that is, she was an “older
woman”—that she had been rejected for these positions. But neither Title VII
nor the ADEA specifically grants protection from discrimination against older
women. The ADEA affords protection against discriminatory acts directed at
workers age forty and older, and Title VII bars discrimination against women.
If Arnett’s claim that she was discriminated against because she was an older
woman were analyzed as two separate claims, one under Title VII and one un-
der the ADEA, neither claim could survive.

In order to succeed, Arnett had to convince the court that she was entitled
to relief as an older woman, either under Title VII or under the ADEA. Arnett
focused on Title VII. She alleged that the discrimination she experienced was
separate and distinct from that generally experienced by women. Arnett argued
that even though Title VII does not specifically grant its protections to the sub-
group “older women,” a worker is not required to prove that her employer dis-
criminated against all women. Rather, an employer may be guilty of sex
discrimination even if some female employees are not adversely affected by
its policies and practices. In her case, Arnett alleged that DISC discriminated
against only a segment of its female staff: women over forty. Ultimately, the
court was persuaded that Arnett could proceed with this sex discrimination
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claim under Title VII, a claim based on the premise that DISC discriminated
against a specified group of its female employees—not against all of its female
workers, but only against those who were older.1°

Courts classify this type of case as a “sex plus” case or, more specifically,
as in a case such as Arnett’s, as a “sex plus age” case. The “sex plus” doctrine
refers to discriminatory conduct based on sex plus another characteristic, such
as age, race, or national origin (see chapter 7). The doctrine permits a worker
to limit her claim to discrimination levied against a subclass of women, rather
than women in general. The Supreme Court’s ruling in the Martin Marietta
case provided the basis for permitting Arnett to plead and prove a “sex plus
age” case. In that case, the Court had recognized that a discrimination claim
may be based on discriminatory conduct practiced against a limited group or
subclass of women (see chapter 4). Even though Martin Marietta had not
discriminated against women in general, the Court ruled that its policy of
refusing to hire a subclass of women—those with preschool children—was
discriminatory.

Margaret Good also was successful in relying upon this approach in prov-
ing she had been discriminated against as an older woman. After U.S. West
Communications discharged her and then replaced her with a forty-two-year-
old man, Good, who was forty-five at the time, alleged that U.S. West was guilty
of sex and age discrimination. Although the difference in Good’s age and that
of her replacement was insufficient to establish a viable claim if only her age
were considered, the court ruled that if Good could prove that her age, when
combined with her sex, formed a substantial and motivating factor in U.S.
West’s decision to terminate her, she could prevail under the “sex plus age”
doctrine. Thus, as in the Arnett case, the court permitted Good to proceed with
her suit based upon a combination of factors—sex and age.!!

While some courts have permitted older women to rely on the Martin
Marietta rationale to sue their employers as “older women,” other courts have
limited the application of this rationale or have rejected it outright. Caryl
Sherman alleged a “sex plus age” claim against American Cyanamid after it
dismissed her from a sales representative position following fifteen years of
employment. Sherman claimed that American Cyanamid had terminated her
only because she was an older woman. The court agreed that the “sex plus
age” doctrine could be asserted in the circumstances Sherman faced, but it
then proceeded to undermine her case by requiring her to prove that as an
older woman she was treated differently and less favorably than older men
employed by the company. In other words, unless Sherman could show that a
similarly situated group of older male workers employed by American Cyana-
mid was treated more favorably than she, her case was subject to dismissal.
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It made no difference to the court that Sherman could prove that younger
women or younger men were treated more advantageously than older female
workers. The court thus severely limited the application of the “sex plus age”
doctrine.12

An additional hurdle faced Bessie Thompson after she sued the Mississippi
State Personnel Board when it denied her a promotion to a supervisory posi-
tion. The court rejected her allegations that the board discriminated against
her as an older woman, dismissing as irrelevant statistical data showing that
fewer older women than older men were promoted to supervisory positions.
According to the court, since neither Title VII nor the ADEA specifically pro-
vides protection for a subset of older women, Thompson could succeed only if
her sex-discrimination and her age discrimination claims were analyzed sepa-
rately. The court required her to prove that as a woman she had been sub-
jected to acts of sex discrimination that culminated in a denial of a promotion
to a supervisory position. If she wished also to show that her age was a factor
in the decision, she would be required to prove, separate and apart from all
other proof, that as a person over forty, she had been subjected to acts of age
discrimination. In other words, the court totally rejected the “sex plus age” doc-
trine.!® In courtrooms where this position has been adopted, an older woman
will inevitably lose whenever the defendant employer is able to demonstrate
that either younger women or older men have not been discriminated against.

Because of the difficulties some courts have with the “sex plus age” doc-
trine, older women often opt, circumstances permitting, to plead separate sex
and age discrimination claims. A typical case involved Joan McFadden-Peel and
her employer, Staten Island Cable (SIC). McFadden-Peel held the post of di-
rector of administration, one of four SIC senior management positions. When
ownership of the company changed hands, a new general manager was ap-
pointed to head the company’s operations. On his first day on the job, he noti-
fied McFadden-Peel that her position was to be eliminated, resulting in her
termination. He also created a new position—vice president of marketing—
but refused to consider McFadden-Peel for the position, even though she had
handled all marketing responsibilities for the company during the previous two
years. After McFadden-Peel departed the company at the age of fifty-three, she
sued SIC for sex and age discrimination.

McFadden-Peel relied upon the following facts to support her sex discrimi-
nation claim:

1. She was the only worker whose position was eliminated at the time of the
change in company ownership.

2. Although her position was eliminated, her functions were not. Instead, they
were distributed between two positions, both held by men.
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The remaining members of the previous management team—both men—
retained their positions.

New management expressed concern that McFadden-Peel would have dif-
ficulty in adapting to the new corporate culture, but no such concern was
expressed about her two male colleagues.

Many of the unsuccessful female applicants for the newly created vice
president of marketing position had more impressive credentials than the
successful male candidate’s.

A pattern of sexism existed in the cable industry. Indeed, at the time of
her termination, McFadden-Peel was the highest-ranked female cable ex-
ecutive in New York City, and the only female executive in her fifties.

In alleging a separate age discrimination claim, she relied upon the follow-

ing facts:

1.

As a woman of fifty-three, she was the only worker whose position was
eliminated when ownership of the company changed.

Although her position was eliminated, her functions were not. Instead, they
were distributed between two positions, both held by men ten to fifteen
years younger than she.

The remaining members of the previous management team—both men
in their forties—retained their positions.

New management expressed concern that McFadden-Peel would have dif-
ficulty in adapting to the new corporate culture, but no such concern was
expressed in that connection with regard to her two younger male
colleagues.

The manager of human resources, a male and the oldest of SIC’s work-
ers, was offered a retirement package within months of McFadden-Peel’s
discharge.

A representative of the new owner was reported by the New Yorker maga-
zine to have stated “that older people have difficulty adapting to the new
interactive technology.”

SIC asked the court to dismiss McFadden-Peel’s sex and age allegations,

but the court refused, ruling that McFadden-Peel had submitted sufficient sup-
porting evidence to permit her to proceed to trial on both claims. Since
McFadden-Peel did not claim that she was discriminated against as an “older
woman,” the court analyzed her sex and age claims separately.l* Interestingly,
if McFadden-Peel had asserted an “older woman” claim, all but two of her al-
legations of sex discrimination (items 5 and 6) and all but two of her allega-
tions of age discrimination (items 5 and 6) would have supported it.
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Although McFadden-Peel was successful in separately alleging claims of sex
and age discrimination, on occasion this approach leads to disaster, as it did
for Brenda Smith when she sued her employer, the Berry Company, for sex
and age discrimination. The Berry Company, a subsidiary of BellSouth, sold
advertisements for the Yellow Pages. During her eleven years with the com-
pany, Smith was very productive and enjoyed an excellent relationship with
her co-workers and supervisors. Eventually, she was promoted to account man-
ager, and while she held that position was one of the company’s leading sales-
persons, winning numerous awards for her work. During the last two years of
her employment, however, her relationship with her supervisors deteriorated.
Smith alleged that the demise of her successful career resulted from age and
sex discriminatory conduct engaged in by her supervisors. The company, how-
ever, claimed that Smith’s negative attitude and adverse reaction to the restruc-
turing of the company’s salary system were the causes of her problems.

While her relationship with the company was crumbling, Smith experienced
medical problems after a skiing accident. Ultimately, she had surgery and was
required to take extended medical leave. Upon her return to work, manage-
ment informed her that she was to be demoted, a move that meant materially
fewer responsibilities, lower status, and a substantial pay cut. Believing that
she was being forced out, Smith resigned and filed discrimination charges
against the company.

Smith’s case was supported by a memorandum prepared some years be-
fore by the company’s vice president of sales, which contained statements im-
pugning the work habits of older workers. In addition, both her age and sex
claims were bolstered by the company’s decision to replace Smith while she
was on medical leave with a younger male worker. The jury found in Smith’s
favor on both her sex and age claims and awarded her $24,000 in back pay
damages, $76,000 in pain and suffering damages, and $500,000 in punitive dam-
ages, a total award of $600,000.

Following the jury verdict, the presiding judge increased the award by
$24,000, because the jury had found that the age-discriminatory acts to which
Smith had been subjected were “willfully” ordered by the company. However,
he also overruled the jury by reducing the pain and suffering award from
$76,000 to $50,000 and the punitive damages award from $500,000 to $100,000.
Thus, the $600,000 jury award was reduced to $198,000. But Smith’s problems
had just begun.

The company appealed the outcome of the trial court proceedings, and al-
though the appellate court agreed with the jury that Smith had prevailed on
her age discrimination claim, it ruled, contrary to the jury, that Smith had failed
to prove her sex discrimination claim. This ruling required a new calculation
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of damages. Since neither pain and suffering nor punitive damages may be re-
covered under the ADEA, the $50,000 and $100,000 awards were deleted from
the final calculation of damages. In the end, Smith recovered only $48,000.1°
If Smith could have structured her lawsuit pursuant to the “sex plus age”
approach, she might well have recovered the amounts awarded by the jury as
pain and suffering and punitive damages. Of course, it is not always possible
to structure a claim in that manner. But because Berry had replaced Smith
with a younger male worker while she was on leave, the kernel of a “sex plus
age” claim was present had Smith and her attorneys elected to take that route.1

In their efforts to prove workplace discrimination, older women have avail-
able to them another litigation tool. Many sex discrimination cases are denomi-
nated by the courts as “disparate treatment” cases because they rely upon
allegations that one group of workers, such as older women, are treated less
favorably than other workers (see chapter 5). But disparate treatment is not
the only method of proving employment discrimination. “Disparate impact,”
as distinguished from “disparate treatment,” occurs when an employment policy
or practice, appearing on its face to be nondiscriminatory, falls more harshly
on one group of workers than on other workers. As an example, an older
woman may allege that a particular employer policy adversely affected her and
other women in her age group but had no adverse effect upon all other workers.

When the disparate-impact approach is available to an older woman, she
need not prove that the employer intentionally discriminated against her. The
motivations of the employer are simply irrelevant in this type of case. If the
older female worker is able to establish through statistics or some other evi-
dence that an employment policy disproportionately disadvantaged her and
other older women on account of sex and age, the employer must prove that
the policy was required by its business needs. But even if it can establish such
a condition, the worker will nonetheless prevail if she can show that the em-
ployer had other policies available that, if used, would have resulted in more
equitable treatment of older women.

A case in point is that of Ruth Blonder, a forty-six-year-old social worker,
who had worked at the Evanston Hospital in Evanston, Illinois, for thirteen
years when the hospital initiated a program requiring its staff, largely female,
to receive rubella inoculations as a condition of continued employment. The
hospital’s staff of physicians, who were largely male, however, was not required
to be inoculated. Blonder refused inoculation, as she had been informed that
these inoculations could cause recurrent arthritic symptoms in older women
and that the danger of this condition increased with age. Blonder also con-
tended that the purpose of the policy was to protect pregnant patients, but since
her job functions did not involve working with these patients, it was unneces-
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sary for her to be inoculated. When Blonder persisted in rejecting inoculation,
the hospital discharged her.

Blonder filed suit, first claiming that the rubella inoculation policy discrimi-
nated against her on the basis of sex, because only staff employees (primarily
female), and not physicians (primarily male), were required to be inoculated.
Second, she claimed that as an older woman she was more likely to suffer se-
rious side effects from the inoculation, and thus she was discriminated against
on account of her age. Third, Blonder alleged that the hospital’s inoculation
policy disparately impacted her as an older woman.

The hospital asked the court to dismiss Blonder’s disparate-impact claim,
but the court ruled that hers was a typical claim of this type in that she had
alleged that an employment policy neutral on its face (the policy requiring ru-
bella inoculation) fell more harshly on one group of workers (older women)
than on any other. Moreover, the policy could not be justified by business ne-
cessity. The court ruled that “facially neutral employment practices, which for
medical reasons fall more harshly on one group, can form the basis of a dis-
parate impact claim.” Thus, the hospital’s attempt to dismiss Blonder’s case
was denied.1”

In another case, an employer adopted a hiring policy that considered as rel-
evant only the more recent employment history of a job applicant and precluded
consideration of employment more than ten years prior to the application. An
older female applicant challenged the policy on disparate-impact grounds. She
argued that women more frequently than men interrupt their careers to fulfill
child-rearing responsibilities, and when these women reenter the workplace
many years later, the policy of refusing to consider employment history more
than ten years in the past fell more harshly upon older women than upon men,
thus denying them employment opportunities. The court concluded that the
employer’s “recency factor” discriminated disproportionately against older
women, and thus these women had been disparately impacted.18

The number of older women employed in the workplace has been steadily
increasing for more than twenty years, a trend projected to continue into the
future. Among women forty-five to fifty-four, 7 million were in the workforce
in 1980, 9.1 million in 1990, and 14 million in 1999, with 17.8 million predicted
for 2008. Among women fifty-five to sixty-four, 4.7 million were in the workforce
in 1980, 4.9 million in 1990, 6.2 million in 1999, with 9.8 million projected for
2008.19The presence of greater numbers of older women in the workplace pro-
vides more occasions for older women to be subjected to employer discrimi-
natory policies and practices. These increasing numbers, therefore, portend a
proliferation of sex- and age-discriminatory claims filed by older women.
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Discrimination against
Women of Color

For years before many white women left the home for the workplace,
African American women worked outside the home, first as slaves and later
as domestic servants. While only 37 percent of white women were paid em-
ployees as recently as 1960, 83 percent of African American women were in
the workforce, nearly one-half as maids and servants.! Although far fewer Af-
rican American women are currently employed as servants, a large number
are stilled relegated to low-paying jobs.
From one perspective, African American women suffer the same types of
workplace discrimination as African American men:

¢ Both groups are less likely than white workers to be promoted, and when
they are promoted, they are more likely to have waited longer for their
promotions.

e Both groups are more likely to receive lower performance evaluations.

e Both groups are paid less than their white co-workers.

e Both groups are generally excluded from executive and other high-paying
positions, and few ever achieve senior management positions.

But from other perspectives, African American women are treated even more
adversely than African American men. Historically, they have been paid less
than either white men or white women and, as disclosed by Bureau of Census
2000 statistics, they are also paid less than African American men. The me-
dian weekly income for white men in 1999 was $638; for African American men,
$488; for white women, $483; and for African American women, $409.2

60
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Level of education does not change this picture. Bureau of Census 1990 data
show that African American women with doctorates employed in executive,
administrative, and managerial positions earned significantly less than whites
as well as African American men with similar educational backgrounds and
employed in similar positions. White men with doctorates earned an average
of $70,414; African American men, $54,741; white women, $47,876; African
American women, $44,230. Even greater variance shows up among workers
with professional degrees (medicine, law, etc.): white men, $90,610; African
American men, $71,114; white women, $61,995; and African American women,
$54,171.3

Similar data show that Hispanic women are paid far less than white men
and women, somewhat less than African American men and women and His-
panic men.*

Discrimination against women of color arises, at least in part, from the val-
ues, beliefs, and expectations of business and professional leaders, a great ma-
jority of whom are white males. Unless a woman of color can somehow fit
herself into a mold firmly established in and created by a culture of white males,
she is likely to be treated as an alien in the workplace.

In their book Modern Sexism, Nijole Benokraitis and Joe Feagin cite the
example of a young female Puerto Rican medical student who was evaluated
by a white male medical school professor. The professor found that the stu-
dent had difficulty relating to staff and patients, that her behavior was often
inappropriate, that she experienced problems in coping with authoritarian fig-
ures, and that her manner was overbearing and demanding. “Although intel-
lectually we feel she could make a good physician, unless she is able to correct
her personality deficiencies, her future as a physician remains questionable.”
At about the same time, the same student was evaluated by health care work-
ers in a neighborhood clinic in which she worked. They found that she had
demonstrated independence and initiative in situations where little supervision
was available, and that she had a good relationship with other clinic person-
nel, manifesting a spirit of cooperation and flexibility while willingly accepting
direction and criticism. “She demonstrates a broad intelligence, a refreshing
individuality, integrity, and most of all, courage in opposing pretense and
rigidity.”

According to Benokraitis and Feagin, the medical professor’s adverse ap-
praisal emerged from his comparison of this student with the typical medical
school student, that is, one who has developed in and grown out of a “white-
male subcultural mold.” This comparison could only conclude in a finding that
the student was basically deficient in several areas. The health care workers,
on the other hand, compared the student to the sort of doctor needed in a large
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city neighborhood clinic and concluded that she was well adapted to that type
of environment. In the world of the white male medical professor, this student
was doomed to failure by her inability and, more importantly, her unwilling-
ness to fit the white man’s mold prescribed for her.5

The same mold has contributed to the formation of the glass ceiling, a bar-
rier inhibiting the advancement of women to higher executive positions. But a
glass ceiling can be broken. Moreover—as we expand upon the metaphor—
those below the ceiling can see through it and learn by observation and in turn
be observed by those situated above. African American and other women of
color, however, perceive the ceiling that bars their advancement to be con-
structed not of glass but of concrete—a near impenetrable career, cultural, and
social barrier. From beneath such a barrier, they cannot learn by observing
those working above it, and, in addition, they are isolated from and invisible
to corporate decision makers. When African American women strive to climb
higher on the corporate ladder, they bear two burdens, discrimination by rea-
son of their gender as well as their race. Consequently, they lag behind both
white women and African American men in advancing to higher positions.”

On occasion, an African American woman may experience race and sex dis-
crimination simultaneously. For example, her employer may deny her pro-
motion to a high-level position because he is biased against African Americans
and, in addition, against women working in high-level positions. If the worker
then charges her employer with race and sex discrimination, each claim may
have to stand on its own, supported by its own facts. In such circumstances,
proof of one claim is irrelevant to proof of the other, and while one claim may
succeed, the other may fail.

In a typical case of this nature, an African American woman was forced to
work in an environment where she continuously was subjected to inappropri-
ate comments and jokes about her race. Her supervisors and other workers
referred to African American workers as “slaves” and repeatedly told her that
“it was unfortunate she was black” and that it was “disgraceful that black
women did not shave their legs.” Separate and apart from these racial com-
ments, she was told that all “women should be home and pregnant.” Male su-
pervisors treated all women in her department like servants. The facts
supporting her sex discrimination claim were totally separate and apart from
those supporting her race discrimination claim. Each claim stood on its own,
and the court analyzed the claims separately.®

African American and other female workers of color also may find them-
selves vulnerable to sex and race bias acting in combination to create work-
place problems experienced only by them, a subgroup comprised of women
of color. The racism they experience is shaped in part by their gender, and
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the sexism they experience is shaped in part by their race.® But Title VII has
failed at times to recognize that racism and sexism may interact to harm cer-
tain groups of women.

From its inception, Title VII has been viewed primarily as a vehicle designed
to protect African American men from race discrimination and white women
from sex discrimination. Thus, when an African American woman has alleged
race discrimination, her claim has generally been treated as synonymous with
the race discrimination claims of African American men, and when she has
alleged sex discrimination, her claim has been treated as synonymous with the
sex discrimination claims of white women. But, an African American woman
must be allowed to allege and prove discrimination claims that correspond with
her experience in the workplace, which on occasion flow from acts of race and
sex discrimination occurring in combination.1°

An African American woman may be denied a promotion because her em-
ployer is biased against African American women, but not against African
American men or white women. It promotes African American men and white
women to higher positions. Only because the worker is African American and
a women is she subjected to discriminatory conduct. But our culture tends not
to recognize African American women as a separate and distinct group, as bell
hooks observed in her book Ain’t I @ Woman: “No other group in America has
so had their identity socialized out of existence as have black women. We are
rarely recognized as a group separate and distinct from black men, or as a
present part of the larger group ‘women’ in this culture. . . . When black people
are talked about the focus tends to be on black men; and when women are
talked about the focus tends to be on white women.”1!

Early court decisions interpreting Title VII failed to recognize that the work-
place experiences of African American women often reflect an interaction of
sexism and racism. In 1976, five African American women sued their former
employer, the St. Louis Assembly Division of the General Motors Corporation,
and their former union, the United Automobile Workers, alleging that GM’s
seniority system and its “last hired, first fired” layoff policy, mandated by
GM'’s collective bargaining agreement with the union, perpetuated the effect
of GM’s past acts of race and sex discrimination.

Before 1970, GM employed only one African American woman at its St.
Louis plant. Emma DeGraffenreid had applied for employment at the Assem-
bly Division in 1968 but had not been hired. She applied again in 1973, and
this time got the job. The following year, however, she lost her job in a
companywide layoff. DeGraffenreid alleged that if she had not been discrimi-
nated against at the time of her first application for employment in 1968 and
instead had been hired, she would not have been laid off in 1974 pursuant to
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GM’s “last hired, first fired” policy. Four other African American women filed
similar claims, all alleging that GM’s past discriminatory conduct in failing to
hire African American women had caused them to lose their positions in the
1974 layoff. The judge hearing the case, however, dismissed their claims. He
first noted that the five plaintiffs were suing “on behalf of black women,” and
thus they were attempting to combine two legal actions—one for sex discrimi-
nation and one for race discrimination—into a “new special sub-category,
namely, a combination of racial and sex-based discrimination.” Further, “[t]he
court notes that plaintiffs have failed to cite any decisions which have stated
that black women are a special class to be protected from discrimination. The
court’s own research has failed to disclose such a decision. The plaintiffs are
clearly entitled to a remedy if they have been discriminated against. However,
they should not be allowed to combine statutory remedies to create a new
‘super-remedy’ which would give them relief beyond what the drafters of [Title
VII] intended. Thus, this lawsuit must be examined to see if it states a cause
of action for race discrimination, sex discrimination, or alternatively either,
but not a combination of both.” Once the court limited consideration of the
case to one alleging separate claims of sex and race discrimination, it concluded
that the sex claim was deficient, because GM had hired women prior to
1970, albeit all but one were white. It then ruled that the African American
women could pursue their race claims against GM, but only in combination
with African American men who were then engaged in suing the company for
race discrimination.!?

Thus, the court rejected the claim of discrimination based on an interac-
tion of race and sex bias. It left the African American complainants without a
remedy for discrimination directed against them simply because they were Af-
rican American women. Apparently, the court believed that in enacting Title
VII, Congress either failed to contemplate that African American women would
be subjected to discriminatory conduct as “African American women” or failed
to offer them any protection if such discrimination did occur. As University of
California law professor Kimberle Crenshaw has pointed out: “The court’s re-
fusal in [the DeGraffenreid case] to acknowledge that Black women encoun-
ter combined race and sex discrimination implies that the boundaries of sex
and race discrimination doctrine are defined respectively by white women'’s
and Black men’s experiences. Under this view, Black women are protected only
to the extent that their experiences coincide with those of either group.”?

When a court requires an African American woman’s claim that alleges in-
teractive discrimination to be analyzed first as a claim for sex discrimination
and second as a claim for race discrimination, the employer may defeat the
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sex discrimination claim by showing that it did not discriminate against white
women, and it may defeat the race discrimination claim by showing that it did
not discriminate against African American men. A white man claiming discrimi-
nation would not be confronted with those circumstances. The court would
not separate his claim into male and white, with African American males in-
cluded in his class to determine whether he has experienced sex discrimina-
tion, and white women included in his class to determine whether he has
experienced race discrimination.

Just four years after the DeGraffenreid case was decided, another court, ex-
amining the same issue, arrived at a radically different conclusion. Dafro
Jefferies, an African American, worked for the Harris County Community Ac-
tion Association in Texas, first as a secretary to the director of programs and
later as a personnel interviewer. In the latter position, she applied for promo-
tion to various positions, but on each occasion her application was rejected.
Subsequently, her employer posted a notice announcing vacancies for two field
representative positions, and Jefferies immediately filed applications for both.
The vacant positions had previously been staffed by a white female and an Af-
rican American male.

Shortly after Jefferies submitted her applications, she noticed a personnel
department form indicating that the association had already hired an African
American male for one of the positions. Believing herself a victim of discrimi-
nation, Jefferies filed a charge with the EEOC and later commenced a legal
action against the association.

Testimony at the trial disclosed that approximately 70 percent of the
association’s employees were female, that women held sixteen of the thirty-
Six supervisory positions in the agency, and that several women occupied po-
sitions on the association’s board of directors. Jefferies’s undisputed testimony
also established that every position for which she had applied had been filled
either by a white woman or by a man, black or white.

Jefferies pursued her case along three avenues, alleging separate acts of
race and sex discrimination as well as acts of discrimination based on a com-
bination of race and sex. The court rejected Jefferies’s race discrimination
claim, since the person hired for one of the field representative positions was
also African American. Since both the person seeking the position and the per-
son achieving the position were of the same race, the court held that it would
be implausible to view the association’s decision with regard to filling that po-
sition as discriminatory. The court also rejected Jefferies’s sex discrimination
claim. As noted, several women served on the association’s board of directors,
a large number of the association’s supervisory positions were held by women,
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and one of the field representative positions for which Jefferies had applied
had been filled by a woman, all of which demonstrated that the association did
not discriminate generally on the basis of sex.

With the rejection of the race and sex discrimination claims, the court was
left with the decision whether to allow Jefferies to pursue her third claim.
Should Jefferies be allowed to sue the association for the discriminatory acts
she experienced by reason of the fact that she was an African American and a
woman? Jefferies argued that an employer should not escape liability for acts
of discrimination committed against African American women merely by dem-
onstrating that it discriminated against neither African American men nor white
women.

The court agreed, basing its decision in part upon its view of the scope of
Title VII. The statute provides a remedy for employment discrimination on the
basis of a worker’s “race, color, religion, sex, or national origin.”!4 Congress’s
use of the word “or,” in the court’s view, showed that Congress intended to
prohibit employment discrimination based on any or all of the listed charac-
teristics. Moreover, the court noted, at the time of the enactment of Title VII,
the House of Representatives rejected a proposed amendment that would have
limited evidence of sex discrimination to that based “solely” upon sex, thus
opening the door to claims based on sex as well as on one of the other of named
characteristics, such as race. Thus, the court concluded: “Black females rep-
resent a significant percentage of the active or potentially active labor force.
In the absence of a clear expression by Congress that it did not intend to pro-
vide protection against discrimination directed especially toward black women
as a class separate and distinct from the class of women and the class of blacks,
we cannot condone a result which leaves black women without a viable Title
VII remedy. If both black men and white women are considered to be within
the same protected class as black females for purposes [of proving discrimi-
nation,] no remedy will exist for discrimination which is directed only toward
black females.”1®

That an African American male was granted promotion to the position for
which Jefferies had applied was not relevant to her claim, because he was not
a member of the class of workers that included Jefferies. The court allowed
Jefferies to prove that the association’s reasons for not promoting her to the
field representative positions were discriminatory by showing that persons out-
side her class—African American men and white women—were treated more
advantageously than she was as an African American woman. Thus, the court
recognized African American women as a distinct subgroup and granted them
protection from acts of discrimination barred by Title VII. As an African Ameri-
can woman, Jefferies stood in a class separate and apart from African Ameri-
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can men and white women. In contrast to DeGraffenreid, Jefferies holds that
discrimination against African American women may exist in the absence of
discrimination against African American men or white women. This decision
provides a rational basis for protecting workers who experience discrimination
as a combination of factors, such as sex and race.

Since Jefferies, the courts have generally followed the rationale of that court
rather than that advanced in DeGraffenreid. June Graham’s legal action against
Bendix Corporation proved successful when the court in which her action was
pending adopted the Jefferies rationale. Graham, an African American female,
claimed that Bendix treated her and other African American women differently
than other workers. She was continuously singled out for critical and job-
threatening performance reviews, often scheduled upon her return to work
from authorized absences for illness and other matters. At the trial, Graham’s
supervisor testified that he maintained special time records for her, although
he did not keep such records for any other workers in his department. He fre-
quently filed absence reports that criticized Graham, even on the occasion she
was absent to attend her child’s funeral. On the other hand, white male or fe-
male workers were not faulted for frequent absences. Indeed, the only two
workers criticized for absences were Graham and another African American
woman in the same department. The evidence clearly showed that African
American women were treated more severely in the matter of attendance than
all other workers.

The court ruled that Graham, as an African American woman, was protected
against discrimination based on a combination of race and sex, and an employer
who singles out African American females for less favorable treatment cannot
defeat a charge of discrimination merely by showing that its white female work-
ers or its African American male workers are not similarly subjected to such
unfavorable treatment. Thus, the court affirmed the proposition that African
American women who experience adverse treatment, separate and apart from
that experienced by African American men on the one hand and white women
on the other, are protected by the provisions of Title VII.16

More recently, this Title VII protection has been extended to other women
of color. Professor Maivan Lam, a woman of Vietnamese descent, sued the Uni-
versity of Hawaii’s Richardson School of Law, alleging that when she applied
for the position of director of the law school’s Pacific Asian legal studies pro-
gram, she was discriminated against on the basis of her race, sex, and national
origin. Born in Vietnam, Lam was fluent in several languages, including French,
English, Vietnamese, and Thai. After college, she earned a master’s degree in
Southeast Asian studies at Yale and later was awarded a Ford Foundation fel-
lowship. After several years as a full-time mother, Lam taught anthropology
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courses at Hawaii Loa College and then obtained a second master’s degree
from Yale. Lam then changed direction and attended the Richardson School
of Law. After graduation from law school, she taught at Hawaii Loa College,
lectured at the University of Hawaii, and presented guest lectures at the law
school.

Lam and approximately one hundred others applied for the position of di-
rector of the Pacific Asian legal studies program. A search committee desig-
nated to review the credentials of the applicants recommended ten finalists for
review by the full faculty, Lam among them. Five of the ten were women and
three were Asians, two of whom were women. The candidate list was eventu-
ally reduced to four, but a consensus did not form around any one of the can-
didates, and the faculty voted to cancel its search to find an appropriate person
to fill the position.

When Lam was not awarded the directorship position, she claimed she had
been discriminated against as an Asian woman. The law school, however, ar-
gued that its dean had supported the application of an Asian male for the posi-
tion, and that the search committee subsequently had offered another position
to one of the white female candidates for the director’s job. These two factors,
the law school insisted, showed a lack of bias toward Asians as well as women.
The court, however, criticized the law school’s approach to the issue. An analy-
sis of alleged acts of race discrimination separate and apart from alleged acts
of sex discrimination was not warranted, since the two “cannot be neatly re-
duced to distinct components.” Any attempt to bisect a person’s identity at the
intersection of race and sex ignores, if not distorts, the nature of the person’s
experiences.

Like other subclasses, Asian women may be subjected to a set of assump-
tions directed at neither Asian men nor white women. In consequence, they
may be targets of discrimination even when those groups are not. Indicating
its agreement with the Jefferies approach to the issue, the court stated in Lam:
“[W]e agree with the Jefferies court that when a plaintiff is claiming race and
sex bias, it is necessary to determine whether the employer discriminates on
the basis of that combination of factors, not just whether it discriminates against
people of the same race or of the same sex” (emphasis in the court’s opinion).1”

An economy that employs workers of all races and colors, male and female,
requires a body of law capable of acknowledging and responding to workplace
experiences that may be unique to particular groups of workers. Fortunately,
as the cases just reviewed demonstrate, the employment discrimination laws
have been developed to a degree that they are now capable of affording pro-
tection to specific groups of workers, thus eliminating workplace disadvantages
that only those groups encounter.
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As a consequence of still another development in the enforcement of Title
VII prohibitions against workplace discrimination, African American and other
women of color are now able to aggregate evidence of racial and sexual bias
to show that an employer permitted a work environment hostile and discrimi-
natory to women of color to exist in its workplace. Even though this evidence
may be inadequate to establish separate and distinct race- and sex discrimina-
tion claims, it may nevertheless be sufficient to show that a pervasive discrimi-
natory atmosphere corrupted the workplace for women of color. Marguerite
Hicks was employed in such a workplace at Gates Rubber Company.

Hicks worked at Gates Rubber as one of thirty security guards, the sole
African American woman and one of only two African Americans. She charged
Gates with both sexual and racial harassment. Gates workers testified at the
trial that their work environment was permeated with racial slurs and jokes.
At least one supervisor referred to African American workers as “niggers” and
“coons,” and on one occasion, the same supervisor referred to Hicks as a “lazy
nigger.” Another supervisor referred to her as “Buffalo Butt.” In addition to
evidence demonstrating the existence of racial harassment in the workplace,
Hicks also offered the court evidence that she was sexually harassed by at least
two of her supervisors.

In spite of this evidence, the trial court rejected Hicks’s race and sex dis-
crimination claims on the ground that the evidence was insufficient to estab-
lish either. On appeal, the appellate court ordered the trial court to reconsider
the case from a Jefferies point of view to determine whether evidence of race
bias and sex bias, when aggregated, was sufficient to demonstrate the exist-
ence of a discriminatory workplace in which both racial and sexual bias ex-
isted in combination. The appellate court stated that Hicks, as an African
American woman, should be allowed to rely upon the intersectional character
of her alleged sex and race bias claims by establishing a pattern of discrimina-
tory harassment.!® As one law commentator expressed it, the appellate court,
in effect, authorized Hicks to proceed with her discrimination suit on the
ground that Gates permitted “racialized sexual hostility” or “sexualized racial
hostility” to exist in its workplace.!® In other words, the appellate court ruled
that evidence of racial bias may assist in establishing a sexually hostile work
environment, and evidence of sexual bias may assist in establishing a racially
hostile work environment.

After Hicks, some courts expanded the scope of evidence that a plaintiff may
rely on to prove the existence of a discriminatory or hostile work environment.
Even evidence of racial and sexual conduct directed against workers other than
the plaintiff, as well as racial and sexual conduct she neither witnessed nor
knew of, may be offered to prove the hostility of the work environment in which
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the plaintiff worked. This expansive view of evidence relevant to a hostile work
environment claim was adopted by the court in Yvette Cruz’s race and sex ha-
rassment case against her employer, Coach Stores.

Cruz, a Hispanic, worked at Coach as a secretary. She depicted Coach’s hu-
man resources manager as notorious for his discriminatory attitude toward
minorities, which he expressed in racial and ethnic slurs. He frequently re-
ferred to Hispanics as “spics” and African Americans as “niggers,” and stated
that “they are only capable of sweeping the floor at McDonald’s.” Other Coach
workers testified to similar remarks made by the manager when Cruz was not
present and thus not the target of his racial epithets. Cruz also testified to in-
stances of daily acts of sexual harassment by the same manager. He remarked
that women “should be barefoot and pregnant” and repeatedly stood very close
to female workers when talking to them, ogling them and causing them to feel
very uncomfortable. When Cruz informed the manager that she found his be-
havior objectionable, he only laughed or ignored her.

Following a male worker’s crude sexual comment about Cruz’s appearance
and the altercation that ensued, Coach fired Cruz. Cruz then charged Coach
with maintaining a race- and sex-based hostile work environment, but the trial
court rejected her claim on the ground that the admissible evidence demon-
strated only “vague and unspecified” instances of inappropriate sexual behav-
ior and only a single instance of racial conduct. Thus, the court ruled, she had
failed to submit sufficient evidence to establish the level of pervasive hostility
necessary to support a hostile-workplace claim. The appellate court that later
reviewed this decision did not agree.

In reversing the decision of the lower court, the reviewing court held that
Cruz was required to prove that Coach’s workplace was “permeated with dis-
criminatory intimidation, ridicule and insult” sufficiently severe or pervasive
to alter the conditions of her employment. Whether the workplace harassment
was severe or pervasive depended on all of the circumstances, and in examin-
ing all of these circumstances, the lower court should have considered inci-
dences of racial and sexual harassment directed against other workers as well
as those levied against Cruz. The court expanded the scope of admissible evi-
dence when it ruled: “Nor must offensive remarks or behavior be directed at
individuals who are members of the plaintiff’s own protected class. Remarks
targeting members of other minorities, for example, may contribute to the over-
all hostility of the working environment for a minority employee.” The court
observed that Cruz’s hostile-workplace claim found additional support in the
interplay between the racial and sexual harassment she experienced. Because
the evidence disclosed both race-based and sex-based workplace hostility, the
manager’s racial harassment may well have exacerbated the effect of his sexual
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harassment, and his sexual harassment may have exacerbated the effect of his
racial harassment.20

The appellate court approved the concept that sexual and racial comments
and conduct all contribute to the perception that an employer’s workplace is
hostile and discriminatory. If an employer permits racial epithets to pervade
its workplace, it is likely to condone the presence of offensive sexual conduct
as well. Thus, in advancing an expansive rather than a restrictive view of the
relevancy of the evidence tending to prove a hostile and discriminatory work
environment, the court provided women of color with a powerful weapon to
root out workplace harassment directed at them.

In light of the progressive views the courts have advanced in extending the
protections of Title VII to African American and other women of color, these
women should be encouraged to charge their employers with race- and sex-
based discrimination whenever the circumstances warrant.



Light

Discrimination against
Women in the Professions

More than thirty-five years after the enactment of Title VII, one would
not expect discrimination against women in the professions to continue as a
serious workplace problem. Yet discrimination against them remains as preva-
lent as discrimination against women in other segments of the workforce.

Early in the nineteenth century, law schools generally excluded two groups
of applicants—felons and females. Among the many reasons advanced for the
rejection of women “were the dangers of unchaperoned intellectual intercourse
in the libraries, and the diversion of male attention in the classroom-"! Even
late in the century, women were still barred from practicing law in many states.
As one judge pontificated while endeavoring to justify his decision to deny the
admission of female candidates to the Wisconsin bar, “The peculiar qualities
of womanhood, its gentle graces, its quick sensibility, its tender susceptibil-
ity,” were surely not qualifications for “forensic strife.”?

As late as the middle of the twentieth century, female attorneys were openly
discriminated against. As noted earlier, when Supreme Court justice Sandra
Day O’Connor graduated near the top of her Stanford Law School class, the
only offer of employment she received was for the position of legal secretary.
As recently as 1965, major Wall Street law firms could point to only three fe-
male partners in their midst.3

The legal profession has also long denied equal status to minorities. Of the
forty thousand law firm partners listed in the 1997-98 National Directory of
Legal Employers, only 1 percent were African American, and all minorities com-
prised less than 3 percent.4 A survey conducted in 1999 by the American Bar

72



Women in the Professions 73

Association Journal and National Bar Association Magazine revealed that 75
percent of the black lawyers participating in the survey believed that law firms
engage in tokenism rather than in genuine diversity and equality in advancing
blacks to partnerships. Sixty-seven percent of black lawyers believed that mi-
nority female lawyers are treated less fairly than white female lawyers.> None-
theless, women, black and white, in ever increasing numbers, have entered
this hostile environment. In 1975, 23 percent of the nation’s law school stu-
dents were women; by 1992, the number had risen to 42 percent, by 1996 to
44 percent, and by 1999 to 46 percent.® The entering class in 2001 was com-
prised of more women than men.”

Although obstacles to women entering the profession have gradually dimin-
ished, barriers still keep them from advancing to higher positions. In this re-
gard, the law profession differs little from others: Women are underrepresented
in the top positions and overrepresented in those at the bottom.

When Candace Krugman Beinecke was named chair of Hughes Hubbard
& Reed in 1999, she became the first woman ever to head a major New York
City law firm. At the time, only two other large firms in the country were led
by women. Although nearly half the students then sitting in law school class-
rooms were female, only 15 percent of the partners in law firms of 140 or more
lawyers were women. Obviously, no direct correlation exists between the in-
creased numbers of women in the profession and their ascension to positions
of power.8

Women teaching in law schools face similar conditions. In 1999, they ac-
counted for only 20 percent of the full professorships in the country’s law
schools and for 10 percent of law school deans.® Moreover, at the eleven most
selective law schools in 1997, only 18.6 percent of the faculty was female; at
the fifteen least selective law schools, the number was 24.9 percent. Harvard
Law School’s faculty that year was only 15 percent female.10

The number of women holding general counsel positions in Fortune 500
firms increased from six in the late 1980s to forty-four in 1999. Still, only 9 per-
cent of top corporate legal positions are filled by women. Only 16 percent of
corporate legal departments of between fifty-one and one hundred lawyers are
directed by women, while more than one-half of the legal departments with
twenty-five and fewer lawyers are headed by females.1!

Clearly, the legal profession has its own glass ceiling. Myriad factors have
led to its continued existence, but one appears to stand out: Young male attor-
neys have always been encouraged to focus on career development, while fe-
male lawyers are expected to focus on home and family, as well as on their
careers. Thus, the law firm role of the male lawyer differs significantly from
that of the female attorney, and the contribution to the firm made by the single-
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focused male lawyer carries the greater value. Thus, more law firm partner-
ships go to men than to women.

In 1989, the Association of the Bar of the City of New York created a com-
mittee to study, monitor, and then address issues confronting the city’s women
lawyers. The committee focused first on the issues thought to be affecting the
advancement of women in the city’s largest law firms. Committee members
assumed that a glass ceiling either existed or was perceived to exist in these
firms, and they undertook to determine why. They concentrated on two issues.
First, since both family and career are established during the years immedi-
ately following graduation from law school, to what extent do a woman’s fam-
ily responsibilities constitute a hindrance to law firm advancement? Second,
do glass ceilings exist at various points in a female attorney’s career?

The committee selected Cynthia Fuchs Epstein, a professor of sociology at
City University and author of a work on the difficulties confronting women in
the legal profession, entitled Women in Law, to design a study to explore these
issues. Over the next several years, Epstein studied eight large city firms and
the positioning of women lawyers in them. She presented her report to the
committee in 1995.12

Epstein’s study showed a steady upward trend in the proportion of women
hired by New York City law firms, to the point where their numbers were nearly
equal to men. An upward trend in the number of female lawyers elevated to
partner also occurred, but not at an equal rate. Although the proportion of fe-
male lawyers at these firms increased from 26 to 40 percent from 1980 through
1994, the proportion of female partners never exceeded 12 percent. Epstein
concluded that sex stereotyping and the perception of differences in motiva-
tion between men and women constituted serious obstacles to women’s mo-
bility in these firms.

Many of the female lawyers reported to Epstein that after giving birth to a
child they were denied the more coveted work and case assignments. More-
over, an expectation seemed to form in the firm that now that they were moth-
ers they would withdraw from the partnership track, and this attitude tended
to discourage women’s full participation and commitment to their firms.
Women, moreover, were often categorized as “outsiders” and perceived to be
less committed to the firm. Sex stereotyping and the treatment of women as a
category rather than as individuals provided serious obstacles to advancement.
Some women, however, lowered their partnership aspirations when they found
the pressure of work too difficult to reconcile with family responsibilities.

Although motherhood was usually considered a deterrent to career mobil-
ity, three-quarters of the women who did achieve partnership status were mar-
ried with children. Epstein also observed that female lawyers were working
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in all specialties of the law instead of clustering in a few as in the past. Few
women, however, headed practice groups or held management positions in
their firms.

Epstein also reported that women faced prejudices emanating from stereo-
typical assumptions that often led to the selective assignment of women in con-
nection with certain of the firm’s matters. Women lawyers also confronted a
“double-bind.” If they did not exhibit behavior based on male models, they were
branded as not tough enough or insufficiently aggressive, but if they were per-
ceived as tough and aggressive, they were regarded as impaired women who
acted like men. This “damned if you do, damned if you don’t” attitude acted as
a significant deterrent to the acceptance of women for partnership.

As committee members had anticipated, Epstein confirmed the existence
of a number of glass ceilings that barred or limited the advancement of women
at different career levels. Some of these ceilings were imposed by senior part-
ners who issued the standards that structured their firms and who were re-
sponsible for decisions regarding promotion and the paths leading to it. Some
glass ceilings were the product of conscious decision making, and others
of general firm practices that adversely affected women. Glass ceilings, in
some instances, were imposed by women themselves, based on pressures in-
ternal to their firms, as well as on pressures emanating from their familial
responsibilities.

The law firms Epstein studied generally fell into two categories: the firm
with established traditions in which partners were committed to replicating the
firm as they knew it, and the market-driven firm where the financial bottom
line effectively determined the firm’s structuring. In the latter, decisions relat-
ing to partnership revolved around profitability; therefore, the ability to develop
business was thought to be a sufficient, if not the only, reason for promotion.

Women were disadvantaged in both types of firms. The traditional firms rep-
licated themselves as white male institutions. In the market-driven firms, ex-
pectations for business development were largely based on subjective criteria
susceptible to the influence of stereotypes relating to the roles, motivations,
and preferences of women.

Epstein’s study demonstrated conclusively that Title VII has not eliminated
sex discrimination from the legal profession. The statute’s strict equal-
opportunity policy fails to take into account that most female lawyers are moth-
ers, and that working mothers are required by the profession to accede to a
male model of competition at a time in their lives when it is not possible for
them to compete on that basis. In addition, although Title VII has been gener-
ally successful in rooting out overt acts of workplace sex discrimination, it has
more often failed to provide female lawyers with adequate protection from more



76 Women and Workplace Discrimination

subtle acts of discrimination, usually based on false stereotypical assumptions
about female workers and women in general.

Title VII has given female attorneys little protection from discriminatory
denials of partnership status, as Nancy Ezold learned when her firm denied
her a partnership. Ezold sued Wolf, Block, Schorr and Solis-Cohen, a Phila-
delphia law firm, alleging that the firm intentionally discriminated against her
because of her sex when it decided not to admit her to partnership.

Wolf, Block had hired Ezold as an associate on a partnership track. Before
entering law school, Ezold had accumulated thirteen years of administrative
and legislative experience, first as an assistant to Maine’s senator Edmund
Muskie, later as a contract administrator for the Model Cities Program, and
finally as an administrator in the Office of a Special Prosecutor of the Pennsyl-
vania Department of Justice. She had graduated from the Villanova University
School of Law in the top third of her class and had then worked at two small
law firms in Philadelphia. After Wolf, Block hired Ezold, it assigned her to its
litigation department, where she worked for the next six years.

Throughout her tenure with the firm, Ezold’s performance was reviewed
regularly, as was that of each of Wolf, Block’s associates, in accordance with
commonly accepted standards of legal performance, such as legal analysis and
research, negotiation, and advocacy skills, and in accordance with ten catego-
ries of personal characteristics, such as reliability, attitude, and the ability to
work independently. These evaluations were recorded on standard forms that
were later used by the firm’s partners in deciding whether to offer partner-
ship status to an associate.

Ezold received positive evaluations from nearly all the partners for whom
she had done any substantial amount of work, but two of her later evaluations
questioned her ability to analyze legal issues. Subsequently, the firm’s part-
ners voted to deny Ezold promotion to partner. Ezold then resigned and sued
Wolf, Block for sex discrimination.

After the trial court reviewed the evidence, including the associate evalua-
tion forms, it determined that Ezold had been held to a higher standard of per-
formance than the firm’s male associates, and that she was at least as capable,
if not more so, than the male associates who had been offered partnership po-
sitions. Wolf, Block, the court ruled, was not entitled under the law to apply
its promotion standards more severely to female associates, and it concluded
that the firm’s differential treatment of female lawyers constituted discrimina-
tory conduct—the real reason for Ezold’s rejection for partnership.

Ezold’s victory was short-lived, as the appellate court reversed the trial
court’s decision. The appellate court ruled that Wolf, Block’s partners were
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entitled to exercise their business judgment in deciding whether Ezold pos-
sessed the legal analytical skills sufficient to meet the firm’s standards. It re-
jected as “immaterial” the trial court’s finding that Ezold excelled in other areas,
and it held that the trial court should not have interfered with Wolf, Block’s
evaluation process: “Wolf’s articulated reason for refusing to offer Ezold a part-
nership was its belief, based on a subtle and subjective consensus among the part-
ners, that she did not possess sufficient legal analytic ability to handle complex
litigation. . . . We have cautioned courts on several occasions to avoid unnec-
essary intrusion into subjective promotion decisions” (emphasis added).1?

Only five of Wolf, Block’s 107 partners were women. Thus, when the appel-
late court gave its approval to the firm’s denial of partnership to Ezold, a de-
nial based on a “subtle and subjective consensus among the partners,” the court
was relying upon a “consensus” fashioned primarily by men. In these circum-
stances, female candidates for partnership are required to fit a cast or model
subjectively formulated by men; in essence, the court ruled that even though
this model may disadvantage female candidates for partnership, it is not a mat-
ter of concern for the court, which must avoid intruding upon the subjective
evaluative process designed by the male members of the firm.

The Ezold case reflects the difficulties women lawyers meet when they con-
test decisions denying them partnership status. It is next to impossible to win
such a case without evidence of overt and blatant acts of sex-discriminatory
conduct, which usually is not available. In the view of many lawyers, the ap-
pellate court’s opinion in this case “cemented the glass ceiling in place” in the
legal profession.!4

A glass ceiling also exists in our colleges and universities. The American
Association of University Professors (AAUP) reported in 1998 that the gap in
salaries between male and female faculty members widened between 1975 and
1998, even though greater numbers of women moved into the profession dur-
ing that period. Although some of the salary differences may be explained by
seniority as well as by life-style choices of women with family responsibilities,
gender bias continues to generate substantial disparities in university salaries.
Further, women, more often than men, are forced to accept appointments in
lower-paying institutions. Accordingly, women are more likely to hold positions
in community colleges than in research universities. The largest salary disad-
vantages reflect the relegation of women to less remunerative positions.1®

Disparities in rank and tenure also persist. Although women are more likely
to hold professorial positions, disproportionate numbers continue to work as
lecturers and instructors. Even among women professors, relatively few are
elevated to full professorship. The increasing numbers of women entering the
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profession have not culminated in any improvement in the positions they are
assigned. In fact, the proportion of women who achieve tenure is declining. A
glass ceiling is fully in place in academia.!®

Despite disparities in salary, rank, and tenure, female participation in the
profession has continued to increase. The expansion of college and university
faculties is largely attributable to increasing numbers of women in the profes-
sion; the number of men entering academia is barely sufficient to sustain cur-
rent participation rates. The AAUP reported that the female share of college
and university faculty positions had increased from 23 percent in 1975 to 34
percent in 1998.17 It appears likely that more women will aspire to professorial
positions as ever increasing numbers of women earn Ph.D. degrees. Of the
more than 42,000 research doctorates granted by U.S. universities in 1997,
more than 40 percent were awarded to women.18

With more women entering the professorial ranks, the problems experi-
enced at MIT (see chapter 2) are likely to occur in educational institutions with
increasing frequency. A case in point is Christine Sweeney’s. Sweeney earned
a bachelor of education degree at Keene State College, a small liberal arts col-
lege that is part of the University of New Hampshire. She later acquired
master’s and Ph.D. degrees at Catholic University. After teaching for three
years at Emmanuel College, Sweeney was appointed associate professor of edu-
cation at Keene State. Three years later, she sought promotion to full professor.

Sweeney’s department chair had recommended her for promotion, but an
all-male Faculty Evaluation Advisory Committee unanimously voted against the
promotion, and, subsequently, her dean concurred with that decision. Shortly
thereafter, Sweeney charged the school with sex discrimination. Pending the
trial of her lawsuit, Sweeney again sought promotion, again the all-male fac-
ulty committee voted against her, and again the dean concurred. The presi-
dent of the college told Sweeney that she lacked the qualifications required
for promotion, that she held narrow, rigid, and old-fashioned views, that she
tended to personalize professional matters, and that she emphasized to her stu-
dents the importance of maintaining her classroom window shades at an even
height.

A few months after the president’s criticisms, Sweeney tried for full profes-
sor a third time and succeeded. Thus, the issues in her discrimination suit were
limited to whether the college had discriminated against her on her first two
attempts.

Sweeney submitted statistical evidence supporting her claim that sex bias
undermined her first two attempts at promotion, and that a glass ceiling had
barred her and other women from moving up. Only four women in the entire
history of Keene State had achieved the rank of full professor, while in the
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seven years before Sweeney filed her sex discrimination suit, the number of
male full professors had increased from ten to twenty-three. In fact, more men
held full-professor positions than instructor positions, despite the school’s in-
sistence that entry to full-professor rank was a significant achievement reserved
for the excellent few. Sweeney also showed that each of the four women who
achieved full professorship had first attained a Ph.D., while several male pro-
fessors had not. The court held that this evidence supported a finding that
Keene State applied a double standard in promotion decisions.!?

The court could have relied on other evidence that also indicated that Keene
State had engaged in sex-discriminatory conduct. The reasons given Sweeney
for denying her a promotion on her first two attempts were pretexts. If Sweeney
was unqualified for promotion, as the president alleged, because of her nar-
row and old-fashioned views (including her views on window shades), what
explanation did Keene State have for promoting her a few months later? Why
was Sweeney deemed unqualified on the first two occasions but qualified on
the third? The position taken by the school to justify the promotion denial was
simply not believable. In these circumstances, courts frequently rule that if the
reason given by the employer for its actions is not credible, then the court may
assume that the employer proffered a false reason to cover up or mask its true
reason, namely, that it had engaged in discriminatory conduct.

One aspect of academia’s glass ceiling that has been the subject of much
litigation, beginning soon after the inception of Title VII, is the failure to grant
tenure to women on the same terms it is granted to men. This is an area of
the law of sex discrimination that the courts are reluctant to enter, and when
they do, they rarely overturn a tenure decision. When four women assistant
professors at Cornell University alleged they had been denied tenure because
of their gender, the court listed six reasons why contested tenure decisions
must be set apart from other types of Title VII claims:

e Tenure contracts, unlike the ordinary employer-employee relationship,
entail lifetime commitments and collegial relationships.

e Tenure decisions are generally noncompetitive in the sense that a deci-
sion to grant or not grant tenure to a particular person does not neces-
sarily affect the future of other tenure candidates.

e A tenure decision is usually highly decentralized in that the decision is
made at a departmental level by many persons rather than by a single
person or small group of individuals, as in other employment decisions.

e The number of factors considered in a tenure decision is quite extensive.

e Tenure decisions are often a source of great disagreement, as strongly
held views are common.
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e Tenure decisions involve conflicting views of scholars working in spe-
cialized academic fields. The courts cannot hope to master these areas
of academic scholarship, even though they may need to do so to resolve
differences in these scholars’ opinions.2°

Although tenure decisions are not exempt from Title VII review, the reluc-
tance of the courts to consider them has led to a judicial attitude that requires
the submission of particularly strong evidence of discriminatory conduct for
the claimant to have any reasonable hope of success.

In denial-of-tenure cases, the plaintiff often relies upon evidence that dem-
onstrates that her college or university held her to a stricter standard of per-
formance than that required of male faculty members. Although, as noted, the
litigation success rate among tenure claimants has not been great, Connie Rae
Kunda was an exception.

Kunda was an instructor in the Department of Physical Education at
Muhlenberg College in Allentown, Pennsylvania. At the time of her hiring, she
had a bachelor’s degree in physical education, and although she had not earned
a master’s degree, college administrators had not advised her that one would
be required for advancement at Muhlenberg. Five years later Muhlenberg re-
jected her for promotion to assistant professor. Nothing was said to Kunda in-
dicating that the college had denied her the promotion because she lacked a
master’s degree, nor was she told that a master’s degree was mandatory for
promotion or for tenure consideration. Two years later, the college’s Faculty
Personnel and Policies Committee unanimously recommended Kunda for pro-
motion to assistant professor, but the dean of the college disagreed: “I cannot
recommend that she be promoted because she holds only a Bachelor’s degree.
If she held a Master’s degree I would certainly recommend her promotion on
the strength of the known excellence of her work at the College. She is an
outstanding teacher in her area, has made fine contributions within the Physi-
cal Education Department, and has been a dedicated and loyal member of the
faculty.” The following year, the committee again unanimously recommended
her promotion and, in addition, urged that she be granted tenure. Again, the
dean rejected the recommendations. Kunda then sued the college for sex
discrimination.

Kunda first brought to the court’s attention particulars pertaining to the pro-
motions of other faculty members in the physical education department, some
of whom had not earned master’s degrees. In fact, the department chair had
been promoted to full professor although he held only a bachelor’s degree.
Kunda then submitted evidence demonstrating the differences in the counsel-
ing the college extended to male members of the physical education depart-
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ment and that extended to Kunda during the process leading to the tenure de-
cision. Male candidates were advised that a master’s degree would strengthen
an application for tenure. On one occasion, the dean initiated a meeting with
one of the male faculty members, a candidate for tenure at about the same time
as Kunda, and specifically advised him that he should obtain a master’s de-
gree. The dean also encouraged two other men in the department to obtain
master’s degrees. Kunda, however, never received similar counseling. She was
not made aware of the importance of a master’s degree to the tenure process.
This evidence clearly showed that the college favored male faculty members
over Kunda. She had been subjected to disparate treatment; the college treated
female faculty less advantageously than male faculty.

Kunda also submitted evidence of procedural irregularities in the tenure
approval process. First, the dean spoke against Kunda’s tenure candidacy at a
meeting of the Faculty Personnel Policies Committee, although in the past he
had declined to appear at committee meetings that considered matters pertain-
ing to tenure or promotion. Second, earlier in the process, the dean had failed
to advise the committee that Kunda was a candidate for promotion, and thus
on that occasion her application was not acted upon. With evidence of this type
at hand, together with evidence of disparate treatment, the court had little dif-
ficulty in concluding that Kunda had been a victim of sex discrimination.?!

Sex discrimination is not limited to the legal profession and academia. We
have already seen an example of the type of discriminatory conduct women
experience in the accounting profession (see the discussion of Ann Hopkins’s
sex discrimination case against Price Waterhouse in chapter 5). In another case,
after Brenda Smart obtained a bachelor’s degree in economics, she worked
as an analyst for Columbia Gas System Service Corporation in Wilmington,
Delaware. Smart, under the supervision of the assistant controller, prepared
cash-flow forecasts and analyzed SEC reports and regulatory disclosures. When
she expressed interest in a newly created senior analyst position, she received
conflicting advice; one supervisor told her she would need a bachelor’s degree
in accounting, while another advised her that her degree in economics was
sufficient. To be on the safe side, Smart began taking evening accounting
courses at the University of Delaware.

After some delay, Columbia Gas decided to fill the senior analyst position,
and the task of selecting the person to fill that position fell principally to Donato
Furlano, Smart’s direct supervisor. Subsequently, on three separate occasions,
Furlano offered the position to a male employee, each of whom rejected the
offer. The personnel department then assembled a list of employees who ap-
peared to meet the minimum qualifications for the position, and Smart and four
other women were on the list. Furlano rejected out of hand all of the women
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on the list, and then offered the position to a newly hired male worker who
was not on the list. Furlano’s choice for the position had an accounting degree
and five years of accounting experience.

When Smart later charged Columbia Gas with sex discrimination, company
officials claimed that Smart was not promoted to the senior analyst position
because she lacked accounting experience and the requisite analytical skills,
though they admitted that with appropriate training, she would have been ca-
pable of performing the duties of the position even without an accounting
degree.

Smart claimed that she was as qualified as the male employee selected, that
the company had failed to consider any women for the position, and that Colum-
bia Gas’s method of promoting employees to middle- and upper-management
positions favored men. The trial court found that the five women that Furlano
had rejected out of hand were at least as qualified, if not more so, as the male
candidates that he had not rejected, and that Smart was as qualified as the
worker chosen by Furlano. At the conclusion of the trial, the court ruled that
gender had been a determinative factor in the decision not to promote Smart,
and thus it awarded judgment in her favor.22

Physicians rarely appear as claimants in sex discrimination cases, in part
because many doctors are self-employed or practice as members of small medi-
cal teams. But discrimination against women exists in medicine just as in the
other professions. The New England Journal of Medicine recently reported that
female doctors are more likely than their male peers to teach at medical schools
but are less likely to be promoted to senior medical positions: Women are 26
percent less likely than men to be promoted from junior faculty positions to
associate professor, and still fewer advance from associate to full professor.23

Jean Jew’s case reflects these conditions. Jew obtained her medical degree
from Tulane University, and later the University of Iowa’s College of Medicine
appointed her an associate professor in its Department of Anatomy, headed
by Terrence Williams. Previously, Williams had been at Tulane University,
where Jew had conducted research under his supervision. Throughout her
employment at the University of lowa, Jew worked closely with Williams as a
research collaborator, and they coauthored several articles for scientific publi-
cations. The professional relationship between Jew and Williams was close, and
she was a friend of his wife, also a professor at the College of Medicine.

Not long after Jew’s appointment to the Department of Anatomy, rumors
began to circulate suggesting that a sexual relationship existed between Jew
and Williams. The ongoing rumors accused her of using her sex as a tool for
advancement in the department. Thereafter, sexually suggestive cartoons and
sex-based graffiti referring to Jew appeared on the wall of the men’s room and
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at other places in the department. One of the male faculty members repeat-
edly speculated aloud about a sexual relationship between Jew and Williams,
and he told faculty, graduate students, and staff that Jew had been observed
having sexual intercourse with Williams in his office, that she was a “slut,” and
that she had received preferential treatment based on her sexual relationship
with Williams. Another male doctor referred to Jew as a “slut,” a “bitch,” and
a “whore.”

Jew complained to the dean of the College of Medicine, advising him of the
conduct of the male doctors in her department, and charged the college with
ignoring the existence of a pattern of sexual harassment intended to discredit
her professional and personal reputation. College officials advised her that noth-
ing could be done, that a single woman commonly encountered these kinds
of difficulties in a small-town, goldfish-bowl type of environment.

Jew continued to author and coauthor with Williams a number of articles
that were published in prominent medical journals. She received two grants
from the National Institute of Health and another from the National Science
Foundation. In due course, the medical school considered her for promotion
from associate professor to full professor. In accordance with established pro-
cedures, school administrators placed the proposed promotion before the en-
tire faculty of the Department of Anatomy for approval or rejection.

The same faculty members who had verbally harassed Jew were among
those called upon to evaluate her work and vote on her promotion. Two of the
doctors who voted against her promotion were those who had called her a “slut”
and a “whore.” Another doctor who voted no commented that Jew had received
many more advantages than he. All the voting faculty had heard the rumors,
and, not surprisingly, they voted against her promotion. Those who voted no
gave as their reason their belief that Jew had not established her “indepen-
dence” in the areas of research and publication.

When Jew later sued the university for sex discrimination, the court, citing
the conduct she had endured, ruled in her favor: “The ongoing rumors, which
were false, accused her of physically using her sex as a tool for gaining favor,
influence and power with the Head of the Department, a man, and suggested
that her professional accomplishments rested on sexual achievements rather
than achievements of merit. . . . The sexual relationship rumors, of course, also
implicated Dr. Williams. . . . Unlike the import of the rumors with respect to
Dr. Jew, however, there was no suggestion that Dr. Williams was using a sexual
relationship to gain favor, influence and power.” The court held that Jew’s re-
jection for promotion flowed directly from the harassing and discriminatory
conduct of the male doctors in her department and directed the university to
promote Jew to full professor.4
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Female lawyers, university professors, accountants, and doctors continue
to be victimized by sex-discriminatory conduct, as are women in all the pro-
fessions—even in the world of astronomy. For more than a century, women
have earned at least 10 percent of the doctorates awarded in astronomy, and
women currently account for 25 percent of these degrees. At a meeting of the
American Astronomical Society in early 2000, researchers presented the re-
sults of a survey on the status of women in the profession: Women at the high-
est levels of the profession remain a rarity. Only 5 percent of the country’s
professors of astronomy are female. Among the elite universities, more male
than female graduate students win postdoctoral appointments to the schools
from which they received their graduate degrees. For women in the field of
astronomy, the glass ceiling reaches to the sky.2®



Nine

Discrimination against
Pregnant Women

Not long after congressional enactment of Title VII, pregnant work-
ers began to file claims alleging sex discrimination. The statute provided that
it was unlawful for an employer to discriminate against a woman because of sex,
but it was silent with regard to pregnancy.! Thus the courts were confronted
with the question whether “because of sex” included “because of pregnancy.”
The early pregnancy cases concluded with victories for the complainants,? but
the Supreme Court, rarely a leader in matters relating to civil rights in em-
ployment, declared in a case involving the General Electric Company that dis-
crimination against pregnant women was not barred by Title VII.

After General Electric adopted a disability plan that afforded its employees
sickness and injury benefits but excluded benefits for disabilities arising from
pregnancy, a group of female workers brought a class action against the com-
pany, claiming that the exclusion of pregnancy from the terms of the plan
amounted to an act of sex discrimination in violation of Title VII. The trial court
agreed, declaring that discrimination against pregnant women is a form of sex
discrimination, and thus the exclusion of pregnancy from the plan was discrimi-
natory. But the Supreme Court thought otherwise. The Court, speaking
through Justice Rehnquist, first noted that pregnancy is merely a physical con-
dition, and an employer is free to include or exclude disability coverage for
pregnancy just as for any other physical condition. In Justice Rehnquist’s view,
the GE plan did not afford coverage for any disability or illness that excluded
either women or men. “There is no risk from which men are protected and
women are not. Likewise, there is no risk from which women are protected
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and men are not.” Since the plan did not exclude anyone from coverage be-
cause of gender, it complied with Title VII. For that reason, the Supreme Court
rejected the lower courts’ position that discrimination based on pregnancy was
a form of sex discrimination.3

Congress reacted to the Supreme Court ruling by enacting the Pregnancy
Discrimination Act (PDA), which amended Title VII by defining discrimina-
tion against pregnant women as a form of sex discrimination: “The terms ‘be-
cause of sex’ or ‘on the basis of sex’ include . . . because of or on the basis of
pregnancy, childbirth, or related medical conditions; and women affected by
pregnancy, childbirth, or related medical conditions shall be treated the same
for all employment-related purposes. .. as other persons not so affected but
similar in their ability to work.”*

Congress designed the PDA specifically to address a commonly accepted
but false stereotype that women are less desirable employees because they are
or may become pregnant. In rejecting this stereotype, Congress declared that
pregnancy must be treated like any other temporary disability. The decision
to work or not to work during pregnancy must be reserved to each woman to
make for herself. But in providing these protections, Congress also made it
clear that employers are not required to provide pregnant women with any form
of special treatment—employers are merely required to treat pregnant women
in the same manner as they treat all other employees.?

After the Pregnancy Discrimination Act passed, the Equal Employment Oppor-
tunity Commission adopted regulations defining its scope with greater specificity.

e An employer may not refuse to hire a woman who is pregnant, so long
as she is able to perform the major functions necessary to the job. Any
written or unwritten employer policy that excludes female employees
from employment because of pregnancy, childbirth, or related medical
conditions constitutes a violation of Title VIIL.

e An employer is required to treat a pregnant employee temporarily un-
able to perform the functions of her job as a consequence of her preg-
nancy in the same manner it treats other temporarily disabled employees,
by providing modified job functions, alternative assignments, or disabil-
ity leaves.

¢ An employee must be permitted to work at all times during her preg-
nancy so long as she is capable of performing her job functions.

e Unless a pregnant employee has informed her employer that she does
not intend to return to work after giving birth, the employer must hold
her job open for her return on the same basis as for other employees
who are on sick or disability leave.
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¢ An employer may not adopt a rule that would prohibit a female employee
from returning to work for any predetermined period of time after giv-
ing birth to a child.

¢ Employer policies relating to seniority, vacation benefits, pay increases,
and other employee benefits for pregnant workers must be the same as
policies relating to employees absent for other medical reasons.

e Health, disability insurance, and sick leave plans made available to work-
ers by an employer must treat all disabilities caused by pregnancy, child-
birth, or related medical conditions in the same manner as disabilities
caused by other medical conditions.6

The basic principle underlying the PDA requires an employer to treat preg-
nant workers in the same manner as it treats other workers temporarily dis-
abled, that is, on the basis of their ability or inability to do their jobs. If other
employees on disability leave are entitled to return to their jobs when they are
again able to work, then women also are entitled to return to their jobs after a
maternity leave absence. But the PDA does not obligate employers to grant
preferential treatment to pregnant women, as Mirtha Urbano discovered.

Urbano worked for Continental Airlines as a ticketing sales agent, assist-
ing customers with their ticket purchases and baggage. When she became
pregnant and began to suffer low-back pain, her physician ordered her to re-
frain during the balance of her pregnancy from lifting anything heavier than
twenty pounds. Urbano then applied to Continental for reassignment to a light-
duty position that would not require her to lift passenger baggage. Continen-
tal denied her request. Its policy was to grant reassignments to light-duty
positions only to employees who had suffered on-the-job injuries. Workers with
nonoccupational injuries or illnesses did not have the right to reassignment
but were assigned to light-duty positions in accordance with seniority. In those
circumstances, Urbano was unable to obtain a reassignment, and she was
forced to use her accrued sick leave and, ultimately, to take unpaid medical
leave during the remainder of her pregnancy. Urbano then sued Continental
for pregnancy discrimination.

Continental treated Urbano in the same manner as it treated other workers
suffering from nonoccupational injuries and illnesses. Light-duty positions were
at a premium; each of the forty-eight workers granted light-duty assignment
during the year previous to Urbano’s application for reassignment had suffered
an on-the-job injury. Continental denied Urbano’s application for a light-duty
assignment only because she had not suffered a work-related injury, as it was
entitled to do as long as it treated nonpregnant workers in a similar manner.
Since the PDA does not impose any duty on an employer to treat pregnant
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employees better than other employees, Urbano’s discrimination claim was
dismissed.”

An employer may treat pregnant employees not only as well, but also as
badly as it treats other employees. Holly-Anne Geier’s is a case in point. Geier,
a sales representative for Medtronic, Inc., was something less than a model
employee. Her supervisors had given her several warning notices and, on one
occasion, had placed her on probation. Geier became pregnant, and although
soon after she was confined to bed due to pregnancy-related problems, her
supervisor called her at home once or twice a day, demanding that she con-
tinue to call her sales accounts, and threatening to relieve her of her position
if she declined. Geier complied, working from her bed. When Geier was later
hospitalized, her supervisor continued to harangue her about remaining in com-
munication with her accounts. Geier then miscarried. While she was recover-
ing at home, her supervisor directed her to get out of bed and start calling
her accounts if she wanted to keep her job. Geier returned to work less than a
week later.

As Geier’s performance deficiencies continued, her supervisor again placed
her on probation, and when her performance failed to improve, he dismissed
her. Geier then sued the company for pregnancy discrimination, but she faced
a difficult evidentiary hurdle. She had to prove that the treatment she had been
subjected to differed from that meted out to nonpregnant workers. However,
she was unable to establish that her supervisor’s haranguing telephone calls
were motivated by her pregnancy rather than by her absence from the work-
place. The PDA requires an employer to ignore an employee’s pregnancy, but
it does not require it to ignore her absence from work, unless it also ignores
similar absences of nonpregnant workers. Evidence of the supervisor’s boor-
ish behavior, in and of itself, did not establish discriminatory intent, as he may
have acted similarly with any employee absent from the office, pregnant or not.
Without evidence that her employer treated bedridden pregnant employees dif-
ferently than bedridden nonpregnant employees, Geier’s case could not succeed.

The outrageous character of the supervisor’s conduct makes it hard to ac-
cept this outcome, but Geier’s case illuminates the underlying philosophy of
the PDA—pregnancy discrimination exists only in situations where pregnant
women are treated less favorably than nonpregnant employees working in simi-
lar circumstances. Holly-Anne Geier was treated badly, but not unlawfully.3

The major hurdle facing a woman who claims pregnancy discrimination is
that she must prove that on account of her pregnancy her employer treated her
differently and less favorably than other employees, that it failed to deal with
the disability associated with pregnancy in the same manner it dealt with other
temporary disabilities. A California hotel made it easy for a group of female
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housekeepers to clear that hurdle when it admitted that it customarily fired
all housekeepers when they became pregnant but did not terminate other em-
ployees temporarily disabled.® Most employers are not so accommodating
as to admit their discriminatory practices. Frequently, the evidence necessary
to establish a pregnancy discrimination claim is not readily available to the
complainant.

One method of establishing a pregnancy claim is to show that the employer,
while acting adversely to the interests of a pregnant worker, failed to follow its
own policies and procedures. On the last day of her maternity leave, Marga-
ret McLemore was notified by her employer, Continuity Programs, that due
to a business downturn the company could no longer afford to pay her salary,
and she was terminated. Continuity’s maternity leave policy stated, as with the
case of leave taken by other workers, that the company would attempt to place
a woman returning from maternity leave in the position she held before she
left work to give birth. In the event a position was unavailable for a woman
returning from maternity leave, the policy afforded her a preference for the
next available position for which she was qualified. A short time after
McLemore was dismissed, Continuity filled three positions for which she was
qualified. In each instance, however, Continuity failed to notify her of the va-
cancy and thus failed to follow its own policy, denying McLemore the benefits
that the company provided nonpregnant employees returning from disability
leaves, and this fact supported McLemore’s claim that she had been discrimi-
nated against because of her pregnancy.1?

Although women generally establish their claims of pregnancy discrimina-
tion by demonstrating that pregnant workers are treated less advantageously
than nonpregnant workers, a woman may also prove her claim by showing that
she was treated adversely once she informed her employer of her pregnancy.
Instead of comparing her treatment as a pregnant employee with the treatment
afforded nonpregnant employees, she compares her treatment as a pregnant
employee with the treatment she experienced before she became pregnant,
as was the case with Caroline Sanford.

Yenkin-Majestic Paint Corporation hired Sanford to work in its operations
division, performing secretarial duties as well as other tasks related to the work
done by chemists in the company’s paint laboratory. Some of her work was
highly technical, as she was required to complete material safety data reports
and to type paint formulas and other documents containing technical data. A
significant portion of Sanford’s job functions involved the work she performed
for the laboratory chemists.

About six months after she was hired, Sanford informed her supervisor she
was pregnant. Four days later, her supervisor, for the first time, criticized her
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performance, claiming she often overstayed her lunch hour and abused her
personal telephone privileges. Not long after, the company was reorganized;
the operations division in which Sanford worked was dissolved and a techni-
cal division was created. A newly hired manager of the technical division asked
the company to assign him a secretary with a technical background and expe-
rience with paint laboratory functions and who was familiar with chemical ter-
minology. Although Sanford clearly met those criteria, the new manager was
advised that the company did not currently employ any secretaries with that
type of experience. Subsequently, Sanford was fired, purportedly because of
lack of work, even though she remained involved in ongoing projects and was
fully occupied until the day of her termination. On the day of Sanford’s dis-
charge, the company began interviewing candidates for the new technical sec-
retarial position. The person hired possessed only a cursory knowledge of
technical paint data, and after she resigned a few months later, the company
replaced her with a worker who had no training or experience with paint or
chemicals.

Once she announced her pregnancy, Sanford’s world was turned upside
down. The manner in which she was treated after the announcement of her
pregnancy was wholly dissimilar from her earlier treatment. Her supervisor
criticized her performance, the company ignored the expertise she had gained
working for the laboratory chemists, and although she was constantly busy,
she was terminated for lack of work. The EEOC sued Yenkin-Majestic on
Sanford’s behalf, alleging that the company’s actions that followed Sanford’s
announcement of her pregnancy violated the Pregnancy Discrimination Act.
After a trial, the court agreed with the EEOC and entered judgment against
Yenkin-Majestic and in favor of Sanford.1!

On occasion, comments by management or supervisory personnel may lend
support to a pregnancy discrimination claim. After a waitress announced her
pregnancy, her working hours were reduced because, as her manager ex-
plained, “it doesn’t look right” to have someone pregnant waiting on tables.
The same manager later commented to another employee that “it looks tacky”
for a pregnant woman to wait on tables. After the EEOC sued on the waitress’s
behalf, the court ordered the restaurant to reimburse her for her lost wages,
and it enjoined the restaurant from committing similar violations of the PDA
against its other waitresses.12

In another case of pregnancy discrimination, Regina Sheehan was five
months pregnant with her third child when she was fired by her employer,
Donlen Corporation, which led Sheehan to assert a legal claim under the Preg-
nancy Discrimination Act. Sheehan’s first and second pregnancies also oc-
curred while she was working for Donlen. Upon her return to work after her
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second maternity leave, Sheehan was assigned a greatly increased workload.
She jokingly commented to her supervisor, “Maybe I should go home and have
another baby.” Her supervisor responded, “If you have another baby, I'll invite
you to stay home.” A year later, when notified of the third pregnancy, the su-
pervisor said, “Oh my God, she’s pregnant again,” and a short time later she
informed Sheehan, “You're not coming back after this baby.” Three months
later, Sheehan’s department head informed her that she was to be dismissed
and commented, “Hopefully, this will give you some time to spend at home
with your children.” Until then, the department head had fired only one other
worker. She too was pregnant.13

The remarks of the supervisor and the department head, both of whom par-
ticipated in the decision to discharge Sheehan, provided the court with direct
evidence of discrimination, and the jury awarded Sheehan $117,000 in dam-
ages. On appeal, Donlen argued that inasmuch as the department head did
not explicitly say that Sheehan’s termination was ordered on account of her
pregnancy, his statement did not rise to the level of direct evidence of discrimi-
nation. The appellate court rejected Donlen’s position, noting that remarks that
reflected a propensity to evaluate an employee on the basis of an illegal crite-
rion constitute direct evidence of discrimination. In this case, pregnancy was
the illegal criterion that Donlen used to determine whether Sheehan’s employ-
ment would continue or not.14

After nearly twenty-five years of experience with the PDA, employers are
far more likely to conceal rather than disclose any discriminatory predilections
they may harbor against pregnant women. As a consequence, they are far less
likely to engage in discussions with their workers that reveal those predilec-
tions. Since direct evidence of pregnancy discrimination similar to that in the
Sheehan case is less available to pregnant workers, they must rely on other
types of evidence to establish their claims. Currently, the most common ap-
proach to proving pregnancy discrimination is through indirect or circumstan-
tial evidence, which was the route taken by Sondra Tamimi, a desk clerk at a
Howard Johnson Motor Lodge in Montgomery, Alabama. When she was hired,
her supervisor informed her that she had to comply with a dress code, but he
did not advise her that she had to use makeup while working behind the front
desk. This was important for Tamimi, since, for religious reasons, she did not
use makeup. Although she was the only member of the staff without makeup
at the front desk, management did not complain. However, two days after
Tamimi announced her pregnancy, management initiated a new dress code that
required all employees at the front desk to wear makeup. When Tamimi re-
fused to comply, she was fired.

Management’s discontent with Tamimi’s appearance began on the day it
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became aware of her pregnancy. It then inaugurated a new dress code that
affected only Tamimi, as all other female workers already used makeup. When
Tamimi sued for pregnancy discrimination, the court ruled that management
knew that on account of religious reasons, Tamimi would refuse to use makeup,
and thus it adopted a course of action that could culminate only in her dis-
charge. The dress code was implemented for the purpose of getting rid of the
pregnant Tamimi.

Although Tamimi did not have any direct evidence of discrimination, she
was able to offer the court indirect evidence of management’s discriminatory
intent—indirect evidence demonstrating that the mandatory makeup rule was
conceived, implemented, and applied to Tamimi only because she was preg-
nant. Hence, the court awarded judgment in her favor.15

Discrimination against pregnant women may occur at any point in the em-
ployment relationship, from hiring to firing. After working for about six months
as a clothing clerk at a Wal-Mart store in Green Valley, Arizona, Jamey Stern
decided to resign and enroll in courses at a local community college. Shortly
after her resignation, Stern learned she was pregnant. She decided to post-
pone her education and reapply for employment with Wal-Mart. At her inter-
view, Wal-Mart’s personnel manager discussed three positions Stern might fill,
and they agreed on one of them. When Stern disclosed her pregnancy during
the course of the interview, the personnel manager asked her if she had any
concerns about working while pregnant. Stern responded that she was confi-
dent she could fill the position without difficulty. At the conclusion of the in-
terview, Stern was informed that, as the final step in the hiring process, she
would be required to take a drug test administered by one of the store’s assis-
tant managers.

When the drug test was not immediately scheduled, Stern telephoned the
store. On each occasion that she called to schedule the test, she was told that
the assistant manager was unavailable. Ultimately, the assistant manager in-
formed Stern that due to her pregnancy, Wal-Mart had decided not to hire her.
Questioned further, she advised Stern that the decision had been made on the
basis of Stern’s statement at her interview that she would be unable to lift
boxes. Stern denied making such a statement. She then filed a pregnancy dis-
crimination charge with the Equal Employment Opportunity Commission, who
sued Wal-Mart on her behalf.

At the trial, Wal-Mart painted a new picture of Stern’s interview. The per-
sonnel manager testified that Stern failed to disclose her pregnancy during the
initial interview, and that Wal-Mart first learned of her condition when she was
questioned by the assistant manager. The assistant manager testified that Stern
had told her she was concerned about her pregnancy and her ability to per-
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form the job functions that would be assigned to her. The assistant manager
also testified that she had documented her discussion with Stern by prepar-
ing an Interview Comment Sheet, which, according to Wal-Mart procedures,
should have been retained in Stern’s application file. The EEOC reviewed the
files of fifty other job applicants interviewed by Wal-Mart at about the same
time that Stern’s application was rejected, and each of those files contained an
Interview Comment Sheet, but Stern’s file did not.

Two other elements of indirect evidence materially undermined Wal-Mart’s
defense. First, the personnel manager testified that she had seen the Interview
Comment Sheet prepared by the assistant manager but that it had not been
completed. Second, Wal-Mart initially told the EEOC that it had decided not
to hire Stern because she had stated in her application that she would be un-
able to work more than two days per week. Stern’s application contained no
such statement. With this evidence in hand, the jury decided that Wal-Mart
had engaged in intentional discrimination against Stern on account of her preg-
nancy, and it returned a verdict in her favor.16

When applying for a position, a pregnant woman should always disclose her
condition to her prospective employer. A rejected job applicant cannot success-
fully sue an employer for pregnancy discrimination unless she is able to prove
that the employer was aware of her pregnancy and on that account rejected
her. Then again, a job applicant’s failure to reveal her pregnancy may lead to
other unhappy events, as Margaret Ahmad found when she applied to the Loyal
American Life Insurance Company to fill the position of medical claims exam-
iner. She was told that the company’s training process for this position usually
lasted five to six months, but in view of her prior experience, it could be short-
ened. Her first day on the job, Ahmad informed Loyal personnel she was four
months pregnant. The company advised Ahmad that the timing of her antici-
pated maternity leave would significantly interfere with her training, and un-
der the circumstances, Loyal could not employ her. Ahmad then sued Loyal
for pregnancy discrimination, but the court dismissed her claim. The evidence
failed to establish that the company denied Ahmad employment on account of
her pregnancy. Rather, the evidence revealed that Loyal withdrew its offer of
employment only because Ahmad’s maternity leave would have adversely af-
fected her training and thus materially reduce her value to the company. Since
these circumstances constituted a legitimate business reason for rejecting
Ahmad, the court refused to hold Loyal liable for pregnancy discrimination.!”

Pregnant workers frequently find that once their employers learn of their
pregnancies, promotions previously promised them are instead granted to other
employees. In one case, a female worker, after receiving favorable performance
evaluations, was offered promotion to a supervisory position. At the time, no
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other employees were even considered for the position. However, when her
employer learned that the worker was pregnant, it withdrew the offer and
awarded the supervisory position to a male worker instead.!8 Failures to pro-
mote, undesirable transfers, and objectionable job assignments, unfortunately,
commonly occur following the announcement of a pregnancy. Suzanne Goss’s
career abruptly ended after she announced her pregnancy.

Goss was a highly successful sales representative for Exxon Office Systems
in Montgomery County, Pennsylvania. Her future appeared bright, as Exxon
had assigned her to one of the company’s most desirable sales territories and
had given her responsibility for several major accounts. But when she became
pregnant, her sales manager expressed doubt about her ability to combine
motherhood and career. Goss, however, assured him that she planned to be a
working mother and saw nothing inconsistent in having a family and pursuing
a career. Shortly thereafter, the issue became moot, as Goss suffered a
miscarriage.

A few months later, Goss again became pregnant. Her supervisor again
closely questioned her about the dual responsibilities of career and mother-
hood. Afterward, he verbally abused her, criticized her performance, and threat-
ened to relieve her of one of her major accounts. A few weeks later, Goss again
miscarried. When Goss returned to work, her supervisor informed her that
he had transferred her to another sales territory, one that Exxon sales people
considered most undesirable. When Goss objected to her transfer, she was told
to accept it or resign. Goss chose the latter and sued Exxon for pregnancy
discrimination.

After a trial without a jury, the court ruled that Goss’s pregnancies and her
expressed desire to combine motherhood with her sales career were deter-
mining factors in Exxon’s decision to transfer her to a less desirable sales ter-
ritory. The court ordered Exxon to reimburse Goss for the monetary losses
she suffered as a consequence of its violations of Title VIL.1?

In another case, an employer told one of its workers that “it could easily
get away with discharging a pregnant employee by stating that her position
was eliminated.”?® Many employers have used this tactic, but not all of them
have succeeded. Mary Quaratino began her employment with Tiffany’s Fifth
Avenue jewelry store in Manhattan as a second assistant account executive.
After several promotions, Tiffany designated her manager of corporate sales
support and administration. In that position, she received a favorable perfor-
mance evaluation, but at its conclusion, her supervisor asked, “Are you really
serious about your career, or are you just going to go home and get pregnant?”
Unknown to her supervisor, Quaratino was then three months pregnant.
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She did not disclose her pregnancy until a month after the evaluation. Her
supervisor reacted with an expletive. He avoided speaking to her during the
following week, became highly critical of her performance, and sent her a
memo accusing her of consistent tardiness. Even after Quaratino demonstrated
to him that five of the six instances of alleged tardiness were based on inaccu-
rate information, her supervisor refused to withdraw his criticism.

After Quaratino gave birth to her child, Tiffany notified her that her position
had been eliminated in a reorganization of the department she had worked in
before her maternity leave. She was the only person terminated in the reorga-
nization.

After Quaratino sued Tiffany for pregnancy discrimination, she learned that
before she had gone on maternity leave, Tiffany had hired a single woman with-
out children to fill her position. Tiffany, however, argued that it had not hired
the new employee to replace Quaratino, but rather it had transferred Quar-
atino’s responsibilities to a newly created higher-level managerial position and
had then assigned the new employee to that position.2!

Did Tiffany embark on an elaborate scheme to make it appear that
Quaratino’s position had been eliminated, thus justifying her termination while
she was on maternity leave? Did Tiffany restructure Quaratino’s job responsi-
bilities to implement a discriminatory purpose? Or was the transfer of
Quaratino’s job responsibilities to a newly created managerial position a busi-
ness decision uncorrupted by unlawful bias? These are the types of issues a
woman may confront when she claims her employer was motivated to elimi-
nate her position due to her pregnancy. Quaratino and Tiffany settled their dis-
pute, and thus the court was relieved of answering these questions. Based on
the evidence on the record, however, it appears that Quaratino might very well
have succeeded in proving her case.

In addition to pregnancy, the Pregnancy Discrimination Act bars discrimi-
nation “on the basis of . . . childbirth, or related medical conditions.” What are
related medical conditions? Does the PDA afford protection to a woman fired
on the ground that her infertility treatments interfered with the performance
of her job responsibilities? The argument has been made that the inability of a
woman to become pregnant is not a pregnancy-related condition. A broader
interpretation of the statute, however, would afford its protections to any con-
dition related to the potential for pregnancy. The courts have generally held
that adverse acts directed against a female worker who intends to become or
is trying to become pregnant constitute a form of discrimination barred by the
statute.?2 Yet breastfeeding and other child-rearing concerns that arise after a
pregnancy are not considered conditions related to pregnancy within the meaning
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of the PDA.Z Similarly, claims of discrimination based on one’s new-parent
status—or, as sometimes defined, on being a “new mom”—are not valid un-
der the provisions of the PDA.24

Because the statute has been broadly interpreted by the courts, its basic
coverage has been extended to women who choose to terminate their preg-
nancies. Thus, no employer may refuse to hire, fire, or otherwise treat a woman
adversely simply because she has exercised her right to have an abortion.?
Conversely, an employer may not discriminate against a woman who refuses
to have an abortion.26

One need only read the daily newspapers to realize that employer discrimi-
nation against pregnant women continues unabated. When a television actress
became pregnant, the producer of her show fired her on the ground she would
then be unable to play the role of a nonpregnant woman. A jury awarded the
actress $5.8 million in damages.2” More than two hundred teachers and stu-
dents rallied outside an Elmont, New York, school board meeting in support
of a teacher who alleged she had been denied tenure after she became preg-
nant.28 In another suit, a secretary who claimed that a New York assembly-
woman fired her for having a baby agreed to a settlement of $95,000.29

The number of pregnancy discrimination claims filed with the EEOC be-
tween 1992 and 2000 increased by nearly 25 percent.?? Even these figures un-
derstate the problem. The full extent of the discrimination practiced against
pregnant women cannot be judged by counting claims filed, since many, if not
most, mothers are reluctant to initiate legal proceedings while caring for a new-
born child. As a result, we may never learn the full extent of workplace dis-
crimination that confronts pregnant women.



Ten

Discrimination against
Women with Children

Since women first entered the U.S. workplace, employers have
treated women with children differently from other employees. In 1908, when
the Supreme Court gave its approval to an Oregon statute limiting the work-
ing hours of women (see chapter 3), its comments on motherhood and women’s
place in the workplace epitomized stereotypes then commonly held: “[Public
opinion has produced] a widespread belief that woman’s physical structure and
the functions she performs in consequence thereof, justify special legislation
restricting or qualifying the conditions under which she should be permitted
to toil. . . . That woman’s physical structure and the performance of maternal
functions place her at a disadvantage in the struggle for subsistence is obvi-
ous. This is especially true when the burdens of motherhood are upon her.”?
Nearly a century later, such sex stereotypes remain prevalent, albeit modified
in form. Working mothers remain subject to significant restrictions on advance-
ment to higher positions in the workplace.

Shortly after World War II, for example, the Edwin L. Wiegand Company
in Pennsylvania initiated a policy of discharging female employees upon mar-
riage and of refusing to hire women who were married. The policy was neces-
sary, according to Wiegand’s management, to provide jobs for male “bread
winners” returning from the war.2 At the time, the policy was lawful, and it re-
mained lawful until July 2, 1965, the effective date of Title VII.

The EEOC later adopted regulations providing workplace protection spe-
cifically for married women: “The Commission has determined that an
employer’s rule which forbids or restricts the employment of married women
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and which is not applicable to married men is discrimination based on sex pro-
hibited by Title VII of the Civil Rights Act.” An employer policy or practice,
even if not directed against all female employees, is nevertheless discrimina-
tory if a subgroup, such as married women, is singled out for treatment dif-
ferent from that extended to male employees. Similarly, an employer may not
select unmarried women with children for adverse treatment.

Over the past four decades, the number of married women with children
employed outside the home has increased significantly. In 1960, approximately
6.6 million married women with children were employed in the workplace, and
by 1997, this number had grown nearly threefold to 18.2 million. The work-
place participation of women with very young children has also greatly in-
creased. In 1960, the labor force participation rate of married women with
children under six years of age was 18.6 percent, but by 1997, it had increased
to 63.6 percent. In that year, 77.6 percent of married women with children be-
tween the ages of six and seventeen were gainfully employed. Statistical stud-
ies forecast the continued presence of working women with children in the
workplace, even while at home they continue to be the major child-care givers.

With this marked growth in the employment of married women with chil-
dren has come an increased reliance of working mothers upon Title VII pro-
tections against workplace discriminatory policies and practices. In Hot Springs,
Arkansas, Martha Coble applied for the position of director of the school
district’s new teachers’ center, designed to improve teacher skills, revise cur-
ricula, and experiment with new teaching methods and materials. In her thir-
teen years with the school district, she had accumulated a wide variety of
classroom experience and was certified as an elementary school teacher, an
elementary school principal, an elementary school supervisor, and a curricu-
lum specialist for grades kindergarten through high school. Bill Nipper, the
other applicant for the director’s position, was similarly qualified. After the
school district superintendent interviewed each candidate, he selected Nipper.
Coble then charged the superintendent and the school district with sex
discrimination.

At the trial, Coble argued that her status as a working mother had been
the primary reason for the superintendent’s decision not to select her as the
director of the teachers’ center. Coble testified that during her interview, the
superintendent noted her absences attributable to the illnesses of her children,
questioned her about her children’s ages, and asked her whether, in light of
her family obligations, she could handle the long hours the director’s position
demanded. When the superintendent later notified Coble that he had selected
Nipper for the position, he noted that although Coble was as qualified as Nip-
per, she had a family and he did not. Thus, it was clear that the superintendent’s
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choice was influenced by his assumption that Coble’s family responsibilities
would interfere with her performance.

The superintendent rebutted none of this evidence, and the court concluded
that his decision to reject Coble was largely based on the false premise that a
mother’s performance of child-care responsibilities necessarily interferes with
her workplace functions. The court’s ruling was buttressed by the failure of
the school district to offer any evidence demonstrating that marital or paren-
tal status had been a factor in filling other administrative positions presumably
as demanding as the director’s position, and most of those positions had been
filled by men with children. Clearly, women with children, as compared with
men with children, faced substantial barriers to advancement in the Hot Springs
school district.?

Joann Trezza, also a working mother, was an attorney in the legal depart-
ment of Hartford, Inc., an insurance company with offices in New York City.
Working alongside Trezza in the department was a female attorney, unmarried
and without children. When an opening occurred for a management position
in the legal department of one of Hartford’s suburban offices, the unmarried
attorney was appointed to the position, even though Trezza was senior to her.
When Trezza asked why Hartford had not considered her for the post, the man-
aging attorney of the legal department told her that it was assumed that because
she had a family she would not be interested in the position.

A year or so later, Trezza was in line for promotion to an assistant manag-
ing attorney position, but Hartford again rejected her in favor of a female at-
torney who was unmarried and childless. At the time, Hartford also elevated
a male attorney, married with children, to an assistant manager post. After
Trezza complained to one of Hartford’s senior vice presidents that she felt she
had been denied the promotion solely because she was a married woman with
children, Hartford finally ordered her advancement to an assistant managing
attorney position.

Four years later, the managing attorney of the legal department decided to
retire. Since Trezza was then the second most senior attorney in the office and
had consistently earned excellent performance evaluations, she believed she
was the logical choice to be the retiree’s successor. Rather than naming Trezza,
however, Hartford appointed a thirty-eight-year-old female attorney with no
children. The appointee had considerably less experience than Trezza, had
never practiced law in New York, and, in fact, was not admitted to practice law
in the state. Trezza sued Hartford for sex discrimination.

When Hartford asked the court to dismiss Trezza’s case, her attorneys sub-
mitted an abundance of evidence supporting her claim that during the course
of her employment Hartford had discriminated against her merely because she
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was a married woman with children and that male employees with children
were not similarly treated. First, they showed that only seven of the forty-six
managing attorneys employed by Hartford nationwide were women, and of
these seven, four were employed in East Coast offices, and none of the four
had school-age children. On the other hand, many of the men serving in man-
aging attorney positions had children. Second, on three occasions Trezza’s su-
pervisor disparagingly commented on “the incompetence and laziness of
women who [were] working mothers.” In addition, on another occasion, a se-
nior vice president of the company declared that it was his opinion that work-
ing mothers cannot simultaneously be both good mothers and good workers,
remarking to Trezza, “I don’t see how you can do either job well.” Based on
this evidence, the court denied Hartford’s motion to dismiss Trezza’s claims,
and thus they were required to proceed to a trial of the ultimate issue—did
Hartford discriminate against Trezza because she was a working mother?6 A
trial was avoided, however, when Hartford agreed to resolve Trezza’s claims.
If the matter had not been settled prior to the trial, it appears highly likely that
Trezza would have prevailed.

Both Coble and Trezza submitted evidence that their employers favored
their male employees who had children over female employees with children.
This type of evidence is typical of sex discrimination cases based on allega-
tions of disparate treatment, that is, men and women similarly situated are not
similarly treated. What would have been the result in these cases if evidence
of disparate treatment had not been available? We turn to Andrea Bass’s sex
discrimination claim against Chemical Bank for the answer.

Bass’s responsibilities as assistant vice president and product manager at
the bank included the development of marketing plans for new cash manage-
ment products. Given her success in this position, Bass anticipated promotion
to vice president. Chemical, however, declined to promote her. Subsequently,
Bass gave birth to her first child, and on her return from maternity leave,
Chemical relieved her of certain of her responsibilities, making it less likely
she would be promoted. Three years later, after Bass had her second child,
Chemical reassigned virtually all of her remaining responsibilities as product
manager. Not long after, Chemical promoted a single woman with no children
to the vice presidency position that Bass had long anticipated being awarded.
At this juncture, Bass sued Chemical for sex discrimination, claiming she had
been denied promotion only because of her status as a working mother.

Bass was passed over for promotion in favor of another woman, not a man.
She was unable to produce any evidence comparing the treatment afforded
her by Chemical with its treatment of married men with children. Thus, the
basic piece of evidence that would have established discriminatory conduct was
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missing; Bass could not prove that Chemical’s decision to deny her promotion
to vice president was based on gender. The most that Bass could show was
that she was discriminated against because of her parental status, but that type
of discrimination is not prohibited by Title VII.

Coble, on the other hand, demonstrated that she was discriminated against
not only because she was a parent, but also because she was a woman. Trezza’s
initial concerns with the failure of her company to promote her were based on
allegations that women without children were being favored over her, but ulti-
mately she also produced evidence that the company’s failures to promote her
were based on her gender as well as her parental status. Missing from Bass’s
claim was any evidence that she was discriminated against because she was a
woman, and thus her claim was doomed to failure.”

Melissa Fuller’s sex discrimination case against GTE Corporation was simi-
larly deficient. Fuller claimed that GTE discriminated against her because of
her status as a mother of young children. She alleged that her department su-
pervisor continuously made negative comments about her children, suggest-
ing that Fuller needed to get her priorities straight, as her job came before
her family. On one occasion, the supervisor suggested a pet carrier as a cage
for Fuller’s children. Despite this apparent animus toward working mothers,
thirty-five of the forty-four employees subordinate to the department supervi-
sor were women, twenty-two with children. Of the nine males in the depart-
ment, only one had children. The court dismissed Fuller’s case because she
had failed to prove that she was treated differently from men, and more spe-
cifically, she failed to show that she was treated differently from male workers
with children.8

Some working mothers, among them Susan McGrenaghan, have attempted
to extend the scope of the protections of Title VII to smaller subgroups of mar-
ried women with children. McGrenaghan charged the St. Denis School in Phila-
delphia with having discriminated against her because she was the mother of
a disabled child. After the birth of her son, the school transformed McGren-
aghan’s full-time teaching position to one requiring her to work a half day as a
teacher and a half day as a resource aide. This constituted a demotion, as it
involved significantly diminished job responsibilities. McGrenaghan alleged
that the reduction in her job responsibilities was based on unfounded stereo-
types concerning the adequacy of the work performance of mothers having
disabled children, and that a similar employment decision would not have been
made either for a woman without a disabled child or for a father of a disabled
child. In support of her claim, McGrenaghan offered evidence that she was
replaced in her full-time teaching position by a less qualified woman who was
not the mother of a disabled child. She also introduced testimony that the
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principal of the school had expressed animus against working mothers of dis-
abled children. Even though McGrenaghan’s claim extended only to a very
small subclass of women, the court ruled that she had a valid Title VII claim.®

The court in this case adopted a broader view of Title VII proscriptions. The
school argued that it could not be held liable for sex discrimination because
McGrenaghan had failed to produce any evidence that she was treated less
favorably or differently on the basis of her gender as she failed to prove that
she was treated differently from its male employees. Moreover, her replace-
ment was a woman. This argument tracked that asserted in the Bass case. In
rejecting the school’s position, the court relied on the “sex plus” doctrine.
McGrenaghan was a member of a subclass of women who have children with
disabilities, and she alleged that her job transfer was based on unfounded ste-
reotypes concerning mothers of disabled children, that a similar decision would
not have been made of a woman without a disabled child or of a father with a
disabled child. She also charged the school with discriminatory animus against
working mothers with disabled children. These allegations, according to the
court, were sufficient to establish a valid Title VII claim.

We turn now to a different type of sex discrimination often encountered by
women with children. Title VII provides for a strict equal employment oppor-
tunity policy for women; women must be treated no less favorably than simi-
larly situated men. But enforcement of this policy does not inevitably lead to
equality. Although men are now more likely than in the past to assume a larger
share of family and child-rearing responsibilities, women remain the primary
caregivers in the home. Many working mothers must fulfill their family respon-
sibilities while employed in a work environment designed by men with far fewer
family obligations. Since men have traditionally relied on their wives to take
on most child-rearing and other family responsibilities, they could structure a
work environment that demanded nearly total commitment to the job, ignor-
ing in greater part the impact such commitment had on their families. But a
married woman with children cannot adequately fulfill her responsibilities at
home while working in such an environment. Thus, providing women with
treatment equal to that extended to male workers fails to produce equality: A
strict equal opportunity policy holds mothers to a male model of competition
in which they cannot equally compete.1°

The failure of employers to afford workplace equality for working mothers
appears under many guises, one of which condemns women who leave the
workplace for relatively long periods of time to raise their children. Men who
have made their jobs the central priority in their lives often find it difficult to
accept on equal terms co-workers who have not. These men—and on occa-
sion, even some women—are unwilling to accommodate working mothers who,
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because of their responsibilities to their children, cannot and will not be guided
by such priorities. The refusal to accommodate working mothers is an attitude
that too often culminates in job-related decisions adverse to them.

The courts have struggled with these workplace problems. On some occa-
sions, courts have viewed charges of workplace inequality from the perspec-
tive of a working mother, but on other occasions, they have been blind to that
perspective, regarding it as irrelevant or inappropriate to determining whether
workplace discrimination exists.

When women return to the workplace after a lapse of several years, they
often discover that their employers perceive them differently from workers
without career interruptions. After Arlene Coopersmith graduated from law
school, she practiced law for about four years before giving birth to her first
child. Except for some part-time work, for the next fifteen years she was pri-
marily engaged in raising her children, and she returned to full-time employ-
ment only after her youngest child turned twelve. After working in nonattorney
positions for a few years, Coopersmith applied for an attorney-advisor position
with the Veterans Administration in Washington, D.C. The VA rejected her ap-
plication, primarily on the ground that she could not point to any recent legal
experience relevant to the type of work she would be required to perform if
the VA hired her.

Coopersmith then charged the VA with sex discrimination, arguing that its
preference for applicants with recent legal experience discriminated against
women. She contended that since women are more likely than men to inter-
rupt their careers to raise children, they would less likely have recent legal
experience. When Coopersmith’s charges of discrimination reached the court,
her attorneys submitted statistical data showing that a large portion of women
in the general labor force interrupts employment for child rearing. Based on
these data, they argued that many women would be rejected for positions that
called for recent experience. The court rejected this statistical evidence because
it failed to demonstrate that female attorneys, as distinguished from female
workers in general, similarly interrupt their legal careers. In effect, the court
said that Coopersmith was comparing apples with oranges, and that the statis-
tical data failed to support her position.

But even if Coopersmith had submitted statistical evidence demonstrating
that female attorneys also interrupt their careers to raise their children, the
court stated, it would have rejected those statistics since they would fail to dis-
close whether male attorneys temporarily leave their practices to fulfill family
responsibilities. From the court’s perspective, Coopersmith had not submit-
ted data that would permit a comparison of the treatment extended to women
with children with that extended to men with children. In the court’s view,
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Coopersmith had failed to demonstrate that the VA’s preference for applicants
with recent experience disadvantaged female more than male applicants. Al-
though Coopersmith’s case was weak, it is nonetheless clear that the court as-
sumed a very narrow and restrictive view of the measure of proof necessary
to establish her case.!ll A similar viewpoint led to the demise of Cynthia Fisher’s
claims against Vassar College.

In her sex discrimination case, Fisher claimed she was denied tenure when
Vassar discriminated against her because of her absence from academia for
eight years while she was raising her young children. She won a resounding
victory in the trial court, only to encounter defeat on appeal.

At the time of the trial, Fisher was married with two adult daughters. She
held a bachelor’s degree from the University of Wisconsin and a master’s de-
gree and a Ph.D. from Rutgers University. She had also engaged in postdoctoral
studies at Rutgers Medical School, and after the eight-year hiatus, had taught
biology at Marist College. At that point, Vassar hired Fisher as a member of
its Biology Department faculty. After teaching nine years at Vassar, Fisher was
denied tenure; that was when she sued the college for sex discrimination.

In the thirty years prior to Fisher’s tenure review, no married woman had
ever achieved tenure at Vassar in the hard-science departments, that is, in bi-
ology, mathematics, physics, chemistry, geology, and computer science. All
women tenured in the hard-science departments during that thirty-year period
had been unmarried when they were hired and still unmarried when they were
granted tenure. Evidence submitted to the trial court showed that while mar-
ried women in the hard sciences were discouraged from advancing to tenure,
single women without children were not. In fact, at the time of Fisher’s denial
of tenure, Pinina Norrod, an unmarried female, was granted tenure. But while
Norrod had not taken any breaks from her career, the Department of Biology
professors reviewing Fisher’s credentials and qualifications for tenure were
very much aware that she had interrupted her career to raise her children.
During the tenure review process, the Biology Department focused on this hia-
tus in Fisher’s career, criticizing her for being “out of the field for [eight] years”
and being “out of date.”'? The “out of date” reference, which implied that
Fisher’s scholarship was obsolete as a result of the time spent at home with
her children, did not square with the facts. While Fisher was caring for her
children, she kept abreast of developments in her field. At the time of her ten-
ure review, seven of Fisher’s papers had been accepted for publication in pres-
tigious journals, and she also had written a book that was later published. Her
record of publication was superior to that of three male assistant professors
who had just been granted tenure. In addition, she had received several grants
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that would not have been awarded if her knowledge of her field were deficient
or out of date.

In examining the evidence submitted in support of Fisher’s claim, the trial
court focused its attention on Vassar’s grant of tenure to the unmarried Norrod,
who, unlike Fisher, had not experienced a break in her career. Norrod had
taught in the Biology Department six fewer years than Fisher, had a much
lighter teaching load, and was considered for tenure after she had served as
an assistant professor for two years, while the normal period of service was
seven years.

Ultimately, the court ruled that the Biology Department’s apparent obses-
sion with a married woman'’s family choices reflected its acceptance of the ste-
reotype that a married woman with child-rearing responsibilities cannot be a
productive member of its faculty: “The persistent fixation of the Biology
Department’s senior faculty on a married woman’s pre-Vassar family choices
reflects the acceptance of a stereotype and bias; that a married woman with
an active and on-going family life cannot be a productive scientist and, there-
fore, is not one despite much evidence to the contrary.” The court ruled, de-
spite Vassar’s protest that it had historically advanced the cause of women, that
the college had consistently demonstrated prejudice toward its married female
faculty members, and it awarded Fisher damages in the sum of $627,000.13

On the appeal of the trial court’s ruling, the appellate court noted that the
trial evidence supported an inference that Fisher’s eight-year absence from
academia had diminished her chances for tenure, and if the Vassar professors
and administrators involved in the tenure process equated that absence with
child rearing, then a sex-based animus may have underlain the entire process.
But for such a claim to succeed, the appellate court ruled, Fisher would have
to submit evidence comparing the tenure experience of women who had taken
extended leaves of absence from work with the tenure experience of men who
had taken such leaves. That is to say, Fisher would have to prove that women
who left the workplace to fulfill child-rearing responsibilities were treated dif-
ferently from, and less favorably than, men who took extended leaves of ab-
sence, and that these men were more likely to be granted tenure than the
women. This type of statistical data, however, was unavailable to Fisher or, for
that matter, anyone else. Nevertheless, from the perspective of the appellate
court, her claim had to be rejected.!4

This narrow-minded and parochial approach to the issue was highly criti-
cized by three dissenting judges: “[T]he predominant reason that working
women take absences from work is to bear and raise children; there is no
persuasively comparable reason for absences among working men, and it is
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fatuous . . . to suggest that Dr. Fisher is to be faulted for not producing evidence
of the tenure experiences of men who took absences. . . . With rare exception,
men do not take extended absences from work to raise children (or for any other
reason). ... [The trial court] was entirely correct: the Biology Department’s
‘persistent fixation on [Dr. Fisher’s] pre-Vassar family choices reflects the ac-
ceptance of a stereotype and bias.”1> It was clear to the dissenting judges that
the majority’s position called for an exercise in futility.

Vassar was entitled to deny Fisher tenure if her extended absence had left
her deficient in knowledge of the developments in the field of biology. But, her
publications and grant awards demonstrated the timeliness of her knowledge.
The trial court was entirely justified in considering the Biology Department’s
adverse views of Fisher’s hiatus as constituting evidence of bias against mar-
ried women. Unfortunately, the appellate court’s position prevailed.

Despite the generally unfavorable reception given by the courts to cases
that raise these issues, some employers have altered their position regarding
the workplace role of working mothers. In recognition that women with chil-
dren confront problems in the workplace unique to them, some employers have
initiated special career paths, commonly called “mommy tracks,” designed spe-
cifically to accommodate working mothers. Flex-time, part-time, extended ma-
ternity leaves, and job sharing are some of the workplace variations that typical
mommy-track plans offer. Many women, however, object to special career paths
designed solely for working mothers. Acceptance of the mommy track as a nor-
mal workplace fixture is in effect an acknowledgment that women with chil-
dren require special consideration to succeed. Opponents of the mommy track
fear that its existence will only buttress the stereotype that working mothers,
regardless of the efforts they exert on behalf of their employers, are less com-
mitted to their jobs and their employers. Others fear that women who accept
the mommy track remove themselves from the center of activity; they become
second-string players, confining themselves to positions of lesser power. In-
deed, some of my fellow lawyers have confirmed those fears, noting a recent trend
among employers to withhold promotions from mommy-track participants.

The elimination of the workplace problems that working mothers have long
experienced does not appear to be close at hand. Sex bias will continue to cor-
rupt the workplace whenever employers question the appropriateness of the
presence of working mothers. Unhappily, the courts give increasing evidence
that their views of the protections provided by Title VII for working women
with children may not be sufficiently expansive to bring about meaningful
change.



Fleven

Sex Discrimination at Various
Stages of the Employment
Relationship

An employer’s discriminatory sex bias may motivate it to act ad-
versely to a female worker’s interests at any time between her interview as a
job applicant and her termination following long-term employment.

Hiring

Before Title VII, newspaper advertisements for job openings were gen-
der oriented. It was a common practice to list help-wanted ads in columns
headed “Male” or “Female.” Other advertisements specified a preference for
one sex or the other: “Excellent opportunity for a young and attractive woman”;
“Male office clerks wanted.” We rarely, if ever, see this type of advertisement
today. Now employers generally have no knowledge of an applicant’s sex until
aresume or the applicant appears in its offices.

In one case, a female applicant for an entry-level position was asked about
her marital status, the number of her children, whether they were legitimate,
her child care arrangements, and her future childbearing plans. No evidence
was offered by the employer to suggest that male job applicants were simi-
larly questioned. Under EEOC regulations, questions of this type violate Title
VII.! An employer may not have in place two interview policies for job appli-
cants—one for men and one for women—without violating Title VII.2

Madison County, New York, officials asked equally repugnant questions of
job applicant Maureen Barbano (see chapter 5). One of the county officials par-
ticipating in Barbano’s interview asked about her plans for raising a family. As
he explained it, he did not want the county to hire a woman who would later
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become pregnant and then resign. He also interrogated her about her
husband’s attitude toward the type of work she would be required to perform
if hired. The court labeled these questions discriminatory. Inquiries about preg-
nancy, family planning, and Barbano’s husband’s attitudes were totally unre-
lated to any qualifications for the position.3

A job interviewer’s questions concerning an applicant’s family responsibili-
ties may be proper where a real potential exists for conflict between those re-
sponsibilities and the duties of the position in question. As an example, a female
applicant for a paramedic position that entailed twenty-four-hour shifts was
asked about her arrangements for the care of her children while she was on
duty. In these circumstances, this may have been a reasonable and nondiscrimi-
natory question, as long as it was asked of both male and female applicants.4

Discrimination in the hiring process occurs in other forms. Some employ-
ers regularly assign women to lower-paying jobs delineated as “women’s work,”
generally on the basis of the stereotype that these jobs are the “proper” place
for women. Such stereotypes create a segregated workforce, with men hold-
ing the better-paying positions and mostly women filling certain lower-paying
jobs (see chapter 2), including bookkeeper, payroll clerk, telephone operator,
bank teller, child-care worker, cleaner and servant, nursing aide and orderly,
dental assistant, and dietitian. Some women, of course, voluntarily select these
types of jobs, but discriminatory hiring practices also account for the recruit-
ment and assignment of many women to these positions.

Compensation

Pay inequity for women has long been a common practice. Women,
on occasion, have asserted unequal-pay claims under the umbrella of Title VII
protections. To succeed, a complainant must first demonstrate that she is paid
less than a man performing similar work. The two jobs in question must be
such as to permit the court to determine that the two workers are “similarly
situated.” The complainant then must prove that her employer’s decision to
pay her less than her similarly situated male co-worker was an act of inten-
tional discrimination. This is a burden of proof not readily sustained.

The continuing existence of disparities in compensation between men and
women has been a central issue in the battle to attain workplace equality for
women. Even before the enactment of Title VII, Congress passed and Presi-
dent John Kennedy signed into law the Equal Pay Act of 1963 (EPA), legisla-
tion designed to assist women in achieving “equal pay for equal work.” The
Supreme Court later commented that Congress’s purpose in enacting the EPA
was to remedy what was perceived to be a serious and continuous problem of
discrimination against women—the fact that the wage structure of many seg-
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ments of U.S. industry was based on “an ancient but outmoded belief that a
man, because of his role in society, should be paid more than a woman even
though his duties are the same.”6

An employer violates the EPA if it pays a man more than a woman who per-
forms a job requiring the skill, effort, and responsibility equal to that of the
man’s job, and the two jobs are performed under similar working conditions.
Unlike Title VII, the EPA complainant is not required to prove that her em-
ployer intended to discriminate against her by paying her less. The mere fact
that a compensation disparity exists is sufficient to prove her case, unless the
employer is able to justify a pay differential by reason of the existence of se-
niority, merit, or an incentive system, or as a result of some factor other than
gender. It appears, therefore, that a woman complaining of a compensation dis-
parity should be able to establish her case with ease. In practice, however, prov-
ing an equal-pay case is far more difficult than Congress originally intended.

A woman seeking recourse under the statute need not prove that she is paid
less for performing a job that is identical to that of a more highly paid male
worker, but she must establish that the two jobs are equal or, as some courts
have described it, are “substantially similar.” EPA cases are frequently lost be-
cause female complainants are unable to prove that their jobs require skill, ef-
fort, and responsibility equal, or substantially similar, to those of the more
highly compensated male. If the two jobs are unequal in any one of those re-
spects, the court must reject the complainant’s claim, and—because of the dif-
ficulties experienced by women in demonstrating that the positions in question
are equal or substantially similar—the EPA thus has provided little protection
for the vast majority of women asserting pay equity claims.

To understand how the courts have applied the Equal Pay Act to pay dis-
crimination claims, we will examine several cases. Dr. Marjorie McMillan was
director of the radiology department, one of seven veterinary departments, at
Angell Memorial Animal Hospital in Massachusetts. When a local newspaper
published a letter relating to the hospital’s finances, it listed the salaries of vari-
ous employees, and McMillan discovered a disparity between her salary and
that of the other department directors: She was earning $58,000 a year, while
her male counterparts’ annual salaries ranged from $73,000 to $80,000. With
this information in hand, McMillan sued the hospital for pay discrimination in
violation of the EPA.

At the trial, McMillan offered evidence comparing the skills, effort, and re-
sponsibilities of her position, as the director of the radiology department, with
those of the male department directors who were more highly compensated,
and she demonstrated that the job requirements for each of the department
heads were basically the same. Her proof satisfied the demands of the Equal



110 Women and Workplace Discrimination

Pay Act, and the jury’s award of substantial damages in McMillan’s favor was
later affirmed on appeal.”

In a less successful case, Cherry Houck, a professor at Virginia Polytech-
nic Institute, sued VPI for violation of the Equal Pay Act. In contrast to the
approach taken by McMillan, Houck failed to identify specifically the male col-
leagues she claimed were paid more than she. She merely testified that in her
department, men generally received higher pay than she, even though their
jobs were basically the same as hers. Because she failed to compare her job
with that of any particular male in her department, the court was unable to
determine whether she was in fact paid less for substantially similar work.
Houck’s case was fatally flawed.3

In an Equal Pay Act case, the complainant and her attorney must take care
to select the right job for comparison with the complainant’s. Josephine
Cherrey, an “inside sales clerk” for the Thompson Steel Company in Sparrows
Point, Maryland, alleged that Thompson violated the EPA since it paid her, on
average, $14,000 a year less than it paid two male employees who she claimed
performed substantially the same work as she. Before analyzing the facts in
the case, the court established a framework to determine whether the jobs to
be compared actually required the same skill, effort, and responsibility. The
court stated that if the jobs had a common “core of tasks,” the inquiry would
then turn on whether differing or additional tasks required greater skill or ef-
fort or entailed greater responsibilities for the workers in the positions being
compared. The court used this framework to measure the degree of similarity
between Cherrey’s job and the two other jobs in the inside sales department
she claimed were comparable.

Clearly, some overlap existed in the three positions. The employees in all
three positions handled customer sales and complaints, and all three worked
to expedite sales and quote price and delivery terms to customers. However,
significant differences also were present. One of the positions that Cherrey
used for comparison was that of her supervisor. But he regularly conferred
with upper management and Cherrey did not. Both comparison employees per-
formed functions that Cherrey was not required to perform, such as market
research and the development of sales strategies. In the court’s view, the dif-
ferences in the requirements of the three positions outweighed the common
“core of tasks,” thus rendering the positions unequal in terms of skill, effort,
and responsibility. This evidence was more than sufficient to defeat Cherrey’s
claim.?

Prior to the enactment of Title VII and the EPA, women were paid only 60
percent of the wages paid to men. By 1997, they were earning 74 percent of
their male colleagues’ compensation.1? The gains in compensation for women
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have been consistent, but small. The failure of the EPA and Title VII to deal
more effectively with the pay equity problem has fomented interest in amend-
ing the statutes, especially the Equal Pay Act, to ease the required burden of
proof. Critics of the EPA have long recommended changing “equal skill, ef-
fort, and responsibility” to “comparable skill, effort, and responsibility.” In fact,
the first drafts of the EPA submitted to and considered by Congress used the
term “comparable” rather than “equal.” If that language had been retained, the
burden of proof would be a less formidable barrier to female complainants pur-
suing pay equity cases. Based on the history of case failures, an amendment
of the statute appears to be in order.

Promotion

Historically, courts have been reluctant to enter into employer-
employee frays involving promotions. Even where the presence of flawed pro-
motion procedures is apparent, a court may hesitate to overrule management’s
decision to deny promotion to an employee, as that decision may have been
based on bad judgment rather than discrimination, and bad judgment, in and
of itself, will never rise to the level of unlawfulness. “The law forbids invidious
distinctions, not mistakes.”!! Unless a worker’s qualifications, when compared
with those of the worker who has been awarded the promotion, are so far su-
perior that the employer’s reasons for the promotion must be viewed as a sub-
terfuge or pretext for discrimination, the worker generally will not prevail,
except in instances where she is able to submit independent evidence of a dis-
criminatory motive. Nearly all promotion cases, therefore, turn less on a com-
parison of a worker’s qualifications than on the weight of the evidence
demonstrating an invidious employer motive. This approach to promotion cases
is well illustrated in Jane Flucker’s sex discrimination case against Fox Chapel
Area School District in Pennsylvania.

Flucker, an English teacher, complained that she had not been interviewed
for promotion to a middle school position. The school district argued that an
interview was unnecessary, as the selection committee was aware of her work
and had viewed her performance evaluations. The judge that heard Flucker’s
case stated that if the decision had been left to him, Flucker would have been
selected for the promotion: “As a graduate of Smith College, with over three
years’ experience in the Princeton, New Jersey high school, with a face out of
Botticelli and the charm of Southern speech, how could she possibly lose out
in competition with a graduate of West Liberty State College . .. who ... had
taught ‘Mass Media, Revolutionary Lit., Myths & Legends’?”

But the mere fact that Flucker was better qualified than the successful male
candidate did not necessarily prove sex discrimination. Although the failure
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of the selection committee to choose the better-qualified teacher for the pro-
motion may be considered evidence of a discriminatory motive, in this case
the court felt that the evidence was insufficient to establish sex discrimination.
The court was not prepared to declare that Flucker’s qualifications for the po-
sition were so far superior to those of the other candidate that the school
district’s reasons for not promoting her necessarily had to be considered as
pretextual. Thus, to prevail, Flucker had to offer the court evidence establish-
ing more than just the shortcomings of the school district’s promotion proce-
dures. She had to offer convincing proof that the real reason for the selection
of the successful candidate was his gender. But Flucker was unable to offer
any such corroborative evidence, and thus the court dismissed her case.12 As
another judge expressed it, without corroborating evidence of a discriminatory
intent, “We must accept the harsh fact that numerous individual mistakes are
inevitable in the day-to-day administration of our affairs.”13

Some employers appear oblivious to the negative appearance they present
to anyone reviewing their promotion procedures; their overt behavior supplies
the corroborating evidence missing in the Flucker case. In one case, the State
of Hawaii created a new civil service position entitled “deputy state librarian”
and advertised for applicants who held master’s degrees in library science and,
in addition, had at least five years of library service. Seventeen female appli-
cants with either master’s or doctoral degrees in library science and the req-
uisite experience were rejected in favor of a male applicant with a bachelor’s
degree in political science who had never worked in a library. After state offi-
cials hired the male applicant, they developed a new job description whose sub-
stantially reduced job qualifications fit the background the male applicant
brought to the job.!4 In another case, an employer asked its male workers
whether they were interested in advancement to a vacant position, while it con-
cealed the vacancy from its female employees, most of whom had greater
experience than the men.!® In still another case, on twenty-three separate oc-
casions, an employer refused to consider a female managerial employee for
promotion, and in all twenty-three instances, it awarded promotions to males,
some of whom were totally unqualified for promotion.1® Courts have little dif-
ficulty in awarding substantial damage awards to claimants subjected to outra-
geous acts of discrimination such as these.

Corroborative evidence of an employer’s discriminatory motivation some-
times surfaces in the form of indiscreet remarks made during the promotion
process. When a female member of a small-town Louisiana police force sought
advancement to a superintendent’s position, the male town official charged with
making the selection for promotion was heard to say: “Ain’t no bitch gonna
get this job. My man’s already picked out and that’s the way it’s going to be.”
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As further proof of the town official’s animus toward women, evidence was of-
fered disclosing that he relieved the female members of the police force from
duty during a hurricane emergency because, in his opinion, the female offic-
ers should remain at home, since “somebody’s got to make the beds and cook
the food and, you know, do the things [that] men can’t do.”1” Although it is
not likely that many women will encounter this type of blatantly expressed sex
bias, all women should remain alert to verbal expressions that may reveal an
employer’s discriminatory motive.

As in the case of new hires, inappropriate questions asked of a candidate
for promotion may disclose an underlying bias. In one instance, a selection com-
mittee asked a female promotion candidate a series of gender-based questions:
Would she be happy working with men? Did she work well with men? Was
she willing to travel with men? What type of arrangements would she make
for her children when she traveled? The selection committee, however, declined
to put these inquiries to male candidates. Clearly, the selection committee ex-
hibited an unlawful bias against women.18

Even the U.S. government has been guilty of unlawfully denying promotions
to women. Angie Gobert, a female Native American, worked for the Minerals
Management Services (MMS), a division of the U.S. Department of the Inte-
rior, as a GS-12 petroleum engineer. She had a great deal of experience in mat-
ters relating to oil-spill prevention and cleanup, and on occasion had served
as a spokesperson for MMS in its dealings with other governmental agencies
and with industry. When MMS issued a vacancy announcement for a GS-13
petroleum engineer position, Gobert applied for the position and, along with
seven other applicants, was declared qualified for the promotion. MMS then
selected a male candidate, who rejected the promotion, as he felt he was bet-
ter qualified for another position that was about to become vacant. After Gobert
complained that she had not been selected, MMS changed course and decided
not to fill the opening.

Shortly after, MMS issued another vacancy announcement, purportedly for
a newly created GS-13 position entitled “oil spill program administrator.” Al-
though the job carried a different title, the vacancy announcement was noth-
ing more than a re-advertisement of the previous GS-13 position, with no
significant differences in job responsibilities. Both positions focused on oil-spill
prevention and cleanup, as well as on the responsibility to serve as an agency
spokesperson in these matters. Gobert again applied and MMS once again
found her qualified. However, MMS awarded the position to a male applicant
who did not hold a college degree and was not a petroleum engineer. Although
the responsibilities of the position had remained unchanged, the qualifications
for the position had been altered to permit the selection of the male who
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ultimately was chosen. When Gobert sued MMS for sex discrimination, the
court agreed that the entire promotion process had been contrived to permit
the selection of the less qualified male candidate and thus deprive Gobert of
the promotion, and it concluded that MMS had unlawfully discriminated against
her on account of her gender.1?

Private industry has acted with equal boldness in denying promotions to
female workers. Svenska Handelsbanken, an international banking corporation
with headquarters in Stockholm, Sweden, maintained a branch office in New
York City (“SH-NY”). When the New York branch hired Victoria Greenbaum
for a position in its treasury department, it promised her the title of vice presi-
dent after her first annual review. Over the next several years, Greenbaum re-
ceived the highest possible performance reviews and her supervisor repeatedly
recommended her for promotion, but the bank denied her a vice presidency.
After each denial, bank personnel offered a different explanation to support
the decision that Greenbaum’s promotion was inappropriate at that particular
time.

Ultimately, Greenbaum sued SH-NY for sex discrimination, and at the trial
she demonstrated she had been consistently recommended and repeatedly re-
jected for promotion, while similarly recommended men were routinely pro-
moted. This evidence strongly suggested that when it came to a woman, the
bank departed from its ordinary promotion practices and procedures. In the
absence of some other explanation for this series of events, this kind of depar-
ture from internal office procedures is often sufficient to support a finding of
discrimination. But Greenbaum had additional evidence of discrimination to
offer the court.

SH-NY officials testified that the bank relied upon two principal criteria for
promotion to vice president: first, whether the employee could perform appro-
priately as a role model for the bank, and second, whether the bank would be
“comfortable” with that individual’s role as a representative of the bank. In ap-
plying these criteria, bank managers tended to use the word “aggressive” to
describe a form of excellence when applied to male candidates for promotion,
but as a ground for disqualification when applied to female candidates. Other
testimony disclosed that a member of senior management had referred to a
female worker as a “tough broad,” openly stating that he did not want any
“tough broads” working at SH-NY. This evidence strongly suggested that
Greenbaum was denied the title of vice president, at least in part, because SH-
NY applied promotion standards that were inappropriately stereotypical and
gender biased. At the conclusion of the trial, the jury awarded Greenbaum
$320,000 in compensatory damages and more than $1.25 million in punitive
damages.20
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Loralei Sones-Morgan and Pamela Hurst worked as rental representatives
at the Hertz Corporation facility in Memphis, Tennessee. The line of career
progression at Hertz extended from rental representative to station manager
to senior station manager. On four occasions, Sones-Morgan and Hurst applied
for promotion to vacant station manager positions, and on each occasion Hertz
awarded the promotion to a man. When Sones-Morgan and Hurst charged
Hertz with sex discrimination, they offered evidence showing that Hertz had
a long history of discriminatory conduct in refusing to promote women to
managerial positions. Because a cadre of male management preferred men
rather than women as managers, they promoted only men to station manager
positions. With this sort of evidence, the court was not hesitant to issue its rul-
ing in favor of the two complainants.?!

Demotion

Workers demoted by their employers less frequently sue for sex dis-
crimination. As Gail Derr learned, a victory in a demotion case may present
all the attributes of a defeat. Derr worked for Gulf Oil Corporation as an asso-
ciate lease analyst, a career ladder position leading to a lease analyst post.
Derr’s supervisor was grooming her to fill such a position, and one was about
to become vacant as a result of an older worker’s retirement. Rather than al-
low Derr’s promotion to proceed, however, Gulf management demoted her to
an accounting clerk’s job, thus making it impossible for her to advance to the
lease analyst position. After Gulf demoted her, Derr resigned.

When Derr sued for sex discrimination, she submitted evidence showing
that a bias against women existed among certain members of Gulf’s manage-
ment. One of Derr’s managers had criticized her for endeavoring to achieve
her career goals with two small children at home, also commenting that prob-
lems arise when a woman has too much education. The court ruled that Derr’s
demotion had been motivated by sex bias, and it ordered Gulf to reimburse
her for her damages. Derr’s damages were computed by determining the dif-
ference in compensation between what she earned as a clerk and what she
would have earned in a lease analyst position had she been promoted (see chap-
ter 19). Because Derr resigned immediately after her demotion, the difference
was zero. Those were the damages the court awarded.??

It is not uncommon in demotion cases for the recovery of damages to be
small. In some instances, a worker may be demoted to a lower position while
her compensation remains unchanged, thus severely limiting the damages that
may be recovered. The amount of a damage award in a demotion case often
cannot justify the effort expended and the expense incurred in litigating the
case.
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Transfer

Intracompany transfers have been the subject of sex discrimination
litigation in two sets of circumstances. The first involves an employer who, be-
cause of a discriminatory bias, refuses to grant a female employee a desirable
transfer. The second pertains to an employer who unlawfully imposes upon a
female worker an undesirable transfer—either a transfer that removes an op-
portunity for promotion or other benefits or a transfer to a distant locality.

For example, on two occasions, a female postal carrier applied for transfer
to a clerk’s position, and each time her request was denied; instead, the post-
master assigned the positions to male postal carriers. The court later deter-
mined, based on the postmaster’s changing and inconsistent testimony, that
he had failed to offer a legitimate reason for denying the transfer requests of
the female applicant, and that the inconsistent explanations were merely pre-
texts to cover up his discriminatory conduct.?

In another case, a court was asked to determine whether the transfer of a
teacher from a middle school to an elementary school constituted an undesir-
able move. Carmen Rodriguez had earned master’s and doctoral degrees at
Columbia University, where she had focused her studies on art programs for
the middle school student. After she had taught art for twenty years in a middle
school in Eastchester, New York, the school district decided to transfer
Rodriguez, a move she found wholly undesirable and did not want to accept.

Due to declining student enrollment, the Eastchester school district decided
to terminate the art teacher with the least seniority in the district. The teacher
selected had taught in one of the district’s elementary schools, and school ad-
ministrators decided that the terminated teacher should be replaced with one
of the art teachers assigned to the middle school. In addition to Rodriguez,
the school district employed two art teachers in the middle school, both male
and neither with Rodriguez’s teaching credentials. Still, the school district se-
lected Rodriguez for transfer. When she protested that one of the male art
teachers would be better suited for the assignment, her principal responded,
“They wouldn’t have a male grade school art teacher.” Indeed, in the previous
twenty-two years, there had never been a male art teacher assigned to the
Eastchester elementary schools. Pouring oil on the fire, the school district then
filled Rodriguez’s middle school position with a male high school art teacher
with half her teaching experience in the district.

When her continuing protests failed to persuade the school district to alter
its position, Rodriguez filed suit, alleging that the transfer was discriminatory,
and that it constituted for her a professional setback and a stigma on her ca-
reer. Later in the litigation, Rodriguez offered evidence showing that the art
programs at the elementary school level were so profoundly different from
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those in the middle school as to render useless her twenty years’ study and
experience in developing programs for middle school children. Clearly, for
Rodriguez, this was an undesirable transfer.

Rodriguez also submitted evidence demonstrating that female teachers in
the Eastchester system were relegated to lower grade levels. Even with this
evidence, Rodriguez’s case was dismissed at the trial court level, but the ap-
pellate court reversed the dismissal: “In her complaint, Dr. Rodriguez alleges
that there has never been a male grade school art teacher in the Eastchester
schools. . . . If substantiated, . . . these allegations would prove nothing less than
segregation, depriving female teachers of the opportunity to instruct older,
more advanced pupils. Regardless of whether a higher wage-rate is at issue,
female teachers have the statutory right to compete on an equal basis with
their male counterparts throughout the entire school system. While this sort
of sex stereotyping may once have been a virtually unquestioned feature of
our national life, it will no longer be tolerated.”?4

Working Conditions

Only a few years ago, when a young lawyer wearing pants stood up
in a courtroom to address the court, the judge reprimanded her and directed
her in the future to dress more appropriately in his courtroom. “But Judge,”
she responded, “defendant’s counsel is wearing pants.” Defendant’s counsel
was male.?

Some types of discrimination against women occurred more commonly in
the early days of Title VII. Dress codes, height and weight standards, and
grooming requirements that discriminated against women were made manda-
tory by employers. In one case, an employer was found guilty of sex discrimi-
nation when it required a young female office-building lobby attendant, as a
condition of her employment, to wear a revealing and sexually provocative uni-
form.26 This type of discrimination appears less commonly in today’s workplace.
Discrimination against women in connection with current workplace conditions
is generally subtle, not readily detected, and sometimes impossible to prove
in a court of law. Few cases involving sex discrimination and working condi-
tions appear in recent court records.

Corporate Reorganizations

As is the case with middle-aged and older workers, women are
frequently targeted for termination or other adverse treatment in corporate
reorganizations. In some instances, employers have implemented corporate re-
organizations primarily to deplete their workforce of female workers. A case in
point involved a newly assigned plant manager who reorganized his employer’s



118 Women and Workplace Discrimination

administrative structure, changing it from a traditional supervisory staff model
to an administrative format that depended upon team leaders for supervisory
guidance. Before the reorganization, twenty-five management and professional
employees worked at the plant—twenty-one men and four women. After the
new plant manager eliminated eight of these positions in the reorganization,
all the women had been removed from their jobs, leaving only men in the
plant’s management and professional staff positions. The plant manager then
selected two team leaders, both of whom were men.

Two of the women affected by the reorganization filed charges of sex dis-
crimination against the company, alleging that the plant manager had initiated
the team leader concept with the intention of removing all the women from
supervisory positions. They further argued that even if the plant manager had
adopted the team leader concept for gender-neutral reasons, he had nonetheless
targeted women in the reorganization for removal from supervisory positions.
The court ruled that the charges were valid and held the company account-
able for the women’s damages, while enjoining the company and its officials
from further discriminatory conduct.2”

In an even more egregiously conceived plan of reorganization, the presi-
dent of a company decided to reduce permanently the number of women on
the company’s production staff. To achieve that goal, he implemented what ap-
peared to be a gender-neutral plan of reorganization. He ordered ten men and
eleven women laid off, and during the next nine months, none of them was
recalled to work and no new employees were hired. After nine months, how-
ever, when the workers’ collective bargaining right of recall had expired, the
company began hiring new workers, and the vacancies created by the layoffs
were all filled by men. Over the next four and one-half years, the company hired
sixty-four new production workers, sixty-three of whom were men. When one
of the laid-off female workers filed sex discrimination charges, the court
awarded her more than $833,000 in punitive damages.28

Termination

Some workers are formally terminated; others are forced to resign.
When a worker, forced to labor under conditions so intolerable as to require
her, or any reasonable worker, to abandon her position, she is considered to
have been “constructively discharged.” The distinction between a resignation
and a constructive discharge is a significant factor in determining the amount
of damages a victim of sex discrimination is entitled to recover. The sex dis-
crimination claimant who resigns may be deprived of a full recovery of her
damages in cases where the constructively discharged complainant will not
(see chapter 15).
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Whether a particular set of working conditions is intolerable is an issue of-
ten litigated. Claims of constructive discharge have generally failed in cases
based on pay inequality and denial of a promotion, as the courts rarely find
that disparities in compensation or refusals to promote create circumstances
that a reasonable person would consider “intolerable.”? Rather, the courts gen-
erally limit the application of the term “intolerable” to workplace conditions
that fall far outside the scope of the ordinary.

In one case, when a worker requested a transfer to another location, her
employer at first denied her request, claiming that no positions were then open
at that location. Later, it attempted to accommodate the worker by offering her
the option of choosing transfer to one of several positions, but apparently none
of these positions was to her liking, and so she resigned. The court held that
these circumstances failed to rise to the level of a constructive discharge.3°

In another case involving a transfer, an employer ordered a female worker
transferred to a distant facility that was scheduled to be closed within the year.
If the worker had accepted the transfer, she would have had to remove her
son from school and relocate her family, only to face job elimination when the
facility closed. When the worker resigned to seek another position in her lo-
cality, a trial court ruled that she had been constructively discharged. But when
the court’s decision was appealed, an appellate court ruled that although the
complainant surely confronted a painful choice, the exercise of that choice did
not render her situation intolerable, and thus she was not constructively dis-
charged.3!

In contrast, Stella Chertkova filed a successful claim against Connecticut
General Life Insurance Company, for whom she had worked for several years
in various computer-related positions. Immediately following a change in her
department chief, two supervisory employees began a campaign of harassment
calculated to force Chertkova from her job. They placed her on probation and
ordered her to improve her performance in such areas as “active listening
skills.” One of her supervisors held “coaching sessions” by calling her into his
office and screaming at her, criticizing her performance. At one session, he
threatened her: “What do you hope for? Do you think you are going to outlive
us? There is no chance. You are not going to be here.” Subsequently, they again
placed her on probation. When she successfully completed her period of pro-
bation, her supervisor informed her that during the ensuing two years she
would be subject to immediate dismissal if she failed to maintain satisfactory
performance standards in all areas of her position, including her communica-
tion skills. Yet when Chertkova asked to attend a course on communication
skills offered to all department employees, her supervisor denied the request.

Later, when Chertkova discovered that her supervisor was soliciting other
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company employees for negative information about her, she suffered a men-
tal breakdown and was unable to continue on the job. These circumstances,
the court ruled, were sufficient to establish a constructive discharge.3?

It is difficult to give guidance in this area. What one judge considers intol-
erable, another declares tolerable. Each case stands on its own facts, and each
set of facts is viewed from a different judicial perspective. But as a general rule,
the greater the variance between an employer’s conduct and that which is gen-
erally accepted as normal behavior, the more likely a worker will be success-
ful in persuading a court that she has been subjected to a constructive
discharge.

All kinds of issues arise when a worker is terminated. In one case, an em-
ployer claimed that it terminated a woman’s job because she was difficult to
work with, but the court was convinced that the employer’s difficulties with
the worker arose only after it had discriminated against her. “[N]othing in the
law says that a person suffering discrimination must stand mute in the face of
invidious treatment.”3 An employer cannot consider as a basis for termination
a worker’s forceful response to discriminatory conduct. Personality dysfunc-
tion induced by a hostile work environment does not justify the discharge of a
worker who negatively reacts to that environment.34

As in the past, employers intent upon acting adversely to the interests of
female workers will strive to conceal their unlawful conduct under an appear-
ance of propriety and lawfulness. Women, as in the past, will strive to unmask
and expose such conduct to reveal its true nature.



Twelve

Increased Incidence of Sexual
Harassment in the Workplace

The sexual harassment of a woman by a man higher on the corpo-
rate ladder conveys the message that she is primarily perceived, not as a work-
place colleague and a valuable asset, but rather as a sexual object. The sexual
harassment of women expresses the age-old belief that women should be sexu-
ally available to men, and it simultaneously reminds women that they are nei-
ther respected nor viewed as workplace equals.!

Because sexual-harassing acts generally evolve from unequal status between
a man and a woman, the harassment of a female worker usually involves a
power relationship affecting the terms and conditions of the woman’s employ-
ment. Since such acts generally culminate in a hostile and offensive work
environment, the harassed woman must live and work under abusive and an-
tagonistic conditions every working day. Women, therefore, perceive sexual
harassment as a reflection of a status that emphasizes their sex roles over their
work roles and thus threatens their livelihood.? One writer argues that our cul-
ture “identifies women not with minds but with bodies . . . [and] the more beau-
tiful the woman, the more sensuous her body, the less likely she is to be
credited with a mind.”

Catharine A. MacKinnon, the first to argue that workplace sexual harass-
ment constitutes a major problem for women, stated in her seminal book Sexual
Harassment of Working Women that “[s]exual harassment is seen to be one dy-
namic which reinforces and expresses women’s traditional and inferior role in
the labor workplace.” From these circumstances, MacKinnon concluded and
was one of the first to contend that sexual harassment in the workplace is a
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form of sex discrimination.* The courts, at first, were divided on this issue,
but most did not agree with MacKinnon.

In 1976, in one of the earliest sexual-harassment cases decided after the ad-
vent of Title VII, the complainant alleged that her supervisor had retaliated
against her when she refused his request for an “after hours affair.” The Dis-
trict of Columbia federal court held that the substance of the complainant’s
allegations centered on her claim that she was discriminated against, not be-
cause she was a woman, but because she had declined to engage in a sexual
affair with her supervisor. According to the court, this was not sex discrimi-
nation: “This is a controversy underpinned by the subtleties of an inharmoni-
ous personal relationship. Regardless of how inexcusable the conduct of
plaintiff’s supervisor might have been, it does not evidence an arbitrary bar-
rier to continued employment based on plaintiff’s sex.”

Less than a year later, an Arizona federal court arrived at a similar conclu-
sion. That court ordered the dismissal of the legal claims of two women who
alleged they had been verbally and physically harassed by their supervisor and
that his sexual harassment continued unabated until they were compelled to
resign. The court ruled that although Title VII clearly bars discrimination
against a woman by her employer, nothing appears in the statute to apply to
sexual advances of a supervisor in its employ: “In the present case, [the
supervisor’s] conduct appears to be nothing more than a personal proclivity,
peculiarity, or mannerism. By his alleged sexual advances, [he] was satisfying
a personal urge. Certainly no employer policy is here involved. . . . Nothing in
the complaint alleges nor can it be construed that the conduct complained of
was company directed policy which deprived women of employment opportu-
nities.” The court also expressed its concern that a ruling that such activity
was actionable under Title VII would culminate in a federal lawsuit “every time
a worker made amorous or sexually oriented advances toward another.” In such
circumstances, the court opined, the only sure way an employer could avoid
such charges would to be to hire only employees who were asexual.® A judge
in another case remarked that if sexual harassment was covered by Title VII,
“we would need 4000 federal trial judges instead of 400.”7 If the rationale un-
derlying these decisions had prevailed, no working woman would ever have
successfully prosecuted a sexual-harassment claim under Title VII. Fortunately,
not all courts were as myopic.

One year later, a District of Columbia federal appellate court reversed course
and held that women subjected to acts of sexual harassment are discriminated
against, not because of their refusal to engage in sexual acts demanded by a
supervisor as the first court had held, but simply because they are women:
“But for her womanhood . .. her participation in sexual activity would never
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have been solicited. To say, then, that she was victimized in her employment
simply because she declined the invitation is to ignore the asserted fact that
she was invited only because she was a woman.”® Soon after, another federal
appellate court ruled that if a supervisor, with the knowledge of his employer,
makes sexual demands of a subordinate female employee and conditions her
employment status on a favorable response to those demands, he and his em-
ployer act in violation of Title VIL.?

Following these cases, the EEOC jumped into the act and issued guidelines
based on the assumption that sexually harassing conduct constituted a viola-
tion of Title VII. There the matter stood until 1986, when Mechelle Vinson’s
sexual-harassment case against Meritor Savings Bank reached the Supreme
Court. This was the high court’s first opportunity to rule on issues involving
allegations of sexual harassment in the workplace.

Vinson had worked for the bank for four years, first as teller, next as head
teller, and then as assistant branch manager. Throughout the term of her em-
ployment, she worked under the supervision of Sidney Taylor. After Vinson
was fired for taking excessive sick leave, she brought a legal action against
the bank and Taylor, claiming that during her four years of employment, Tay-
lor had continuously subjected her to acts of sexual harassment.

Vinson alleged that soon after she began working at the bank, Taylor sug-
gested to her that they have sexual relations. At first she refused, but when
he persisted, she eventually agreed out of fear of losing her position. Thereaf-
ter, Taylor made repeated demands for sex, both during and after business
hours, and they had intercourse on numerous occasions. Vinson also alleged
that Taylor fondled her in the presence of other employees, followed her into
the restroom, exposed himself to her, and even raped her on more than one
occasion. Because she feared Taylor and was concerned for her job, Vinson
neither reported Taylor’s harassment to any of his supervisors nor attempted
to use the bank’s grievance procedures.

Vinson’s case presented the Supreme Court with three basic issues for
resolution:

¢ [s sexual harassment a form of sex discrimination barred by Title VII?

¢ Is an employer liable to a female worker for an offensive working envi-
ronment created by her supervisor’s acts of sexual misconduct?

e Does a Title VII violation occur when a sexual relationship between an
employee and her supervisor is “voluntary”?

The Court’s responses to these questions proved to be of paramount impor-
tance in the development of the law barring sexual harassment in the workplace.
In holding that a woman may establish a Title VII violation by proving that
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her supervisor sexually harassed her, the Court quoted from an earlier appel-
late court opinion: “Sexual harassment which creates a hostile or offensive en-
vironment for one sex is every bit the arbitrary barrier to sexual equality at
the workplace that racial harassment is to racial equality. Surely, a requirement
that a man or woman run a gauntlet of sexual abuse in return for the privilege
of being allowed to work and make a living can be as demeaning and discon-
certing as the harshest of racial epithets.”10

For sexually harassing conduct to violate Title VII, however, it must be suf-
ficiently severe or pervasive to alter the terms and conditions of the harassed
woman’s employment, thus creating a hostile and abusive work environment.
Without question, Taylor’s conduct, as alleged, was sufficiently severe to alter
the terms and conditions of Vinson’s employment, and his behavior created
an abusive and hostile environment in which she was compelled to work. Thus
Vinson’s allegations of Taylor’s harassing conduct, if proved, were sufficient
to establish a claim of sexual harassment under Title VII.

On the issue of the bank’s responsibility and liability for Taylor’s conduct,
the bank argued that it could not be held legally liable for Taylor’s behavior
because it was unaware that he had engaged in the sexual harassment of
Vinson. Vinson’s attorneys, on the other hand, maintained that since Taylor
had been placed in a supervisory role over Vinson, the bank was liable for
Taylor’s misconduct even if it had no knowledge of the harassment. They main-
tained that when Vinson received direction from Taylor, she in effect received
direction from the bank. That is to say, when Taylor acted in his supervisory
capacity, he acted as the representative or agent of the bank, and since the
bank is legally liable for the actions of its representatives and agents, it was
liable for Taylor’s acts of sexual harassment.

The Supreme Court essentially agreed with Vinson’s attorneys. Since su-
pervisors are delegated authority by their employer, they generally act as
agents of that employer whenever they exercise that authority, and thus the
employer is liable for any misuse of authority. Circumstances may arise, how-
ever, where supervisors may not be acting as agents of their employer. In each
case, therefore, the court must determine whether—in light of the facts in that
particular case—the harassing supervisor actually acted as an agent of the
employer, thus rendering it liable for the harassment.

On the issue of Vinson’s voluntarily consenting to a sexual relationship with
Taylor, the Court pointed out that the correct inquiry is not whether Vinson’s
participation in sexual intercourse with Taylor was voluntary, but rather
whether Taylor’s conduct was “unwelcome” to her. The fact that Vinson was
not forced to participate against her will in a sexual relationship with Taylor is
not a valid defense to her sexual-harassment claim. However, one of the ele-
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ments of proof borne by a complainant in a sexual-harassment suit may be sus-
tained only with persuasive evidence that the harassing conduct was unwel-
come to her. Since that issue had not been considered by the lower court,
Vinson’s case was remanded for further proceedings. Before those proceed-
ings were conducted, however, Vinson and the bank agreed to a settlement of
the case.l1

To make sense of sexual-harassment cases, we must understand that the
law perceives sexual harassment as taking two forms. First, it is the abusive
treatment of a female employee that would not occur but for the fact that she
is a woman, and it usually entails demands for sexual favors either in return
for employment benefits or under threat of some adverse employment action.
This type of sexual harassment is referred to as “quid pro quo” harassment.
Under guidelines adopted by the EEOC, quid pro quo sexual harassment ex-
ists when “submission to [sexual] conduct is made either explicitly or implic-
itly a term or condition of an individual’s employment [or when] submission
or rejection of such conduct by an individual is used as the basis for employ-
ment decisions affecting such individual.”12

The second form of sexual harassment occurs when an employer encour-
ages or tolerates the existence in its workplace of an environment fraught with
sexual innuendo and intimidation or other form of harassing conduct suffi-
ciently severe or pervasive to alter the terms and conditions of a woman’s em-
ployment. This type of sexual harassment is referred to as “hostile work
environment” harassment.

As the next three chapters attest, most recent sexual-harassment cases in-
volve hostile work environments. A sexually hostile environment is one that is
both objectively and subjectively hostile: objectively, in that any reasonable per-
son would find it hostile or abusive, and subjectively, in that the victim of the
harassment also perceives it to be so. Whether a work environment is suffi-
ciently hostile or abusive to support a sexual-harassment claim is determined
by viewing all the circumstances, including

¢ the frequency of the acts of sexual harassment

e the severity of the offensive conduct

¢ whether the offensive conduct was physically threatening or verbal

e whether the victim was humiliated by reason of the conduct

e whether the harasser was a co-worker or a supervisor

e whether other workers joined in the harassment

¢ whether the harassment was directed at more than one individual

¢ whether the harassment unreasonably interfered with the victim’s work
performance, thus altering the terms and conditions of her employment
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Title VII does not prohibit all sex-related conduct at the work site. Genuine
differences in the ways men and women routinely interact fail to rise to the
level of sexual harassment. Flirtation, teasing, off-hand comments, isolated in-
cidents, and vulgar language that is trivial and annoying are generally insuffi-
ciently serious to support a sexual-harassment charge.13

The incidence of legal claims alleging sexual-harassing conduct in the work-
place has increased substantially since October 1991. At that time, the Senate
conducted confirmation hearings in connection with President George Bush’s
nomination of Clarence Thomas to serve as a justice of the Supreme Court.
While viewing the televised hearings conducted with regard to the nomina-
tion, the nation heard law professor Anita Hill’s vivid testimony describing the
sexual harassment she experienced when Thomas was her supervisor at the
EEOC. The hearings greatly increased public awareness of the existence of
sexual harassment in the workplace. The number of sexual-harassment charges
filed with the EEOC rose from 728 during the last three months of 1990 to
1,244 during the same three-month period in 1991, a 71 percent increase.4 The
tally of harassment charge filings increased from 6,883 in 1991 to 10,532 in 1992
and continued to rise each year until 1997, when they numbered 15,889. There-
after, the annual number of filings has remained approximately the same: 15,618
in 1998, 15,222 in 1999, 15,836 in 2000, and 15,475 in 2001.15

But even these figures fail to disclose the full extent of workplace harass-
ment of women. Like other forms of sexual victimization, such as rape and do-
mestic violence, sexual harassment is generally underreported. Several studies
have shown that its occurrence in the workplace is far more common than an-
nual EEOC charge filings reflect.16 One survey reported that 60 percent of
women in management positions have experienced some form of sexual ha-
rassment during their work lives, but only 14 percent of these women reported
the harassment, and less than 1 percent filed a charge or began legal action.!”
If all of these women had formally charged their employers with sexual ha-
rassment, the annual EEOC filings would number in the millions.

Women who decide to turn to the law are often richly rewarded, as juries
have displayed no reluctance to award sexually harassed women huge dam-
ages verdicts. A female police officer employed by the Village of Sleepy Hol-
low, New York, for example, was awarded $2.2 million after a jury heard
testimony that she had been sexually harassed by her training officer, the po-
lice chief, and also by the village mayor.!8 A jury awarded a sexually harassed
legal secretary compensatory damages of $50,000 and punitive damages of $7.1
million even though she had worked for the defendant law firm for less than
two months.19 Still another jury awarded a female worker employed by a
Daimler Chrysler factory $21 million for acts of sexual harassment she had
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been subjected to over a period of years.20 Even though trial or appellate courts
often reduce such huge jury awards (see chapter 18), the recovery of dam-
ages in cases of this type still often runs into the millions.

Sexual-harassment cases also are settled outside of court for immense sums.
In one case, a family-owned importing firm in New Rochelle, New York, agreed
to pay $2.6 million to 104 of its women workers who were sexually harassed
by the seventy-nine-year-old owner and president of the company.2! The EEOC
reached a major settlement with the Ford Motor Company that awarded nearly
$8 million in damages to female workers who were sexually and racially ha-
rassed.?? After the Mitsubishi Company was accused of ignoring—and even
encouraging—the sexual harassment of women workers in its automobile as-
sembly plant, it agreed to pay $34 million to the harassed women. This settle-
ment followed upon an earlier settlement of a private lawsuit for $10 million.23

Before exploring the legal issues that commonly arise in these cases, we
will look at some illustrations of the types of sexual harassment that women
continuously encounter in their workplaces, beginning with some examples
of harassment due to hostile work environments. Connie Blackmon, a secu-
rity guard for Pinkerton Security, was the only female on a five-member team
that worked the night shift at a Firestone plant. From the time Blackmon was
first assigned to the team until she was terminated, her four co-workers en-
gaged in constant, graphic sexual conversations in her presence. They used
lurid language to comment on the bodies of female employees and described
sex acts they would like to perform with them. They graphically portrayed their
sexual conquests and fantasies to each other and used vulgar language in re-
ferring to sex acts and the female anatomy.

When Blackmon complained to her shift superintendent, he asked her if
the source of her complaint lay in the fact that “she was not getting any sex.”
She continued to complain, advancing up the company’s chain of command,
and ultimately her complaints reached Pinkerton’s district manager, who
agreed to conduct an investigation. His investigation, however, rather than cen-
tering on the particulars of Blackmon’s complaints, focused on Blackmon her-
self. He obtained a written statement from one of her fellow employees averring
that Blackmon used foul and abusive language. He then asked the male team
members to make a written record of all conversations with Blackmon and
encouraged them to make certain that this record was not supportive of Black-
mon’s complaints. Obviously, the district manager’s intent was to show Black-
mon’s active participation in the conduct she had complained of, or even to
show that she was the cause of it. Attacking the victim of sexual harassment
is a typical employer strategy, and the best way to attack her is to find or cre-
ate a basis for her dismissal.
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Blackmon’s supervisors scheduled her to attend a training session, but the
date of the session coincided with a previously arranged parent-teacher meet-
ing pertaining to her son. Blackmon obtained permission from her supervisor
to attend a later training session so she could go to the parent-teacher meet-
ing. Later, Pinkerton’s district director accused Blackmon of having deliber-
ately ignored a scheduled training session and ordered her dismissal. After
she was fired, Blackmon charged Pinkerton with retaliation for her complaints
about the sexually harassing conduct of her team members.

When Blackmon sued Pinkerton, a jury awarded her $75,000 in damages
for emotional distress suffered as a consequence of the harassment, and
$100,000 in punitive damages.2 Without doubt, Blackmon had been forced to
work in a hostile and a sexually offensive environment, and thus the damage
awards were wholly warranted. Employers often retaliate against a worker who
complains of sexual harassment, and jurors who hear evidence of retaliatory
conduct, as they did in this case, are apt to award damages to punish such
conduct.

‘Women who read this book can only hope and pray they will never be forced
to work in an environment as despicable and degraded as that encountered
by Cynthia Stoll at the Sacramento post office. What follows is not for those
with weak stomachs.

Stoll, a single mother of three boys, worked for six years as a letter-sorting
machine operator before literally fleeing her workplace to escape multiple acts
of sexual harassment she had been persistently subjected to by a network of
male workers. An untold number of co-workers and supervisors asked her to
perform oral sex for them, asked her to wear lacy black underwear, bumped
up against her from behind and rubbed their penises into her backside as she
was sorting mail, followed her into the women’s bathroom, asked her to go
on vacation with them, fondled her body, and generally stalked her through-
out the post office.

Stoll’s supervisor intimidated her by refusing to permit her to visit the
restroom except when she was on a scheduled break. On one occasion, Stoll’s
request to leave her workstation to go to the women’s room was denied, al-
though she was menstruating heavily. She was forced to remain at her post
bleeding all over herself and eventually ran to the nurse’s office covered in
menstrual blood.

Stoll, described as “fairly shy,” was easily intimidated by her supervisor, who
seemed to take sadistic pleasure in screaming at and tormenting her. Another
supervisor intervened on her behalf and then demanded sexual services from
her. Stoll rejected these advances and tried to avoid him; he then raped her.
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Ultimately, she had to resign to escape this daily denigration and unrestrained
vulgarity.

After Stoll resigned, she suffered a severe depression and on four occasions
attempted suicide. A psychiatrist testified that Stoll was scarred for life, would
never again be able to work, and probably would continue to try to commit
suicide. At that point in Stoll’s treatment, the psychiatrist was only trying to
keep her alive.

An EEOC administrative law judge later ruled that Stoll had been the vic-
tim of both quid pro quo and hostile-environment sexual harassment. What
judge could rule otherwise? Other women may survive corrupt work environ-
ments with less severe psychological damage, but hostile environments inflict
acute psychological pain and suffering on nearly all women who are compelled
to work in them.2

Women at the Eveleth Taconite Company in Minnesota filed a class action
lawsuit against the company, alleging that it tolerated a work environment sexu-
ally hostile to and abusive of women. The women offered evidence demonstrat-
ing a long-existing pattern of sexual hostility. As an example, the women
testified that the company permitted sexually explicit graffiti, pictures, and post-
ers to be placed on its office walls, in lunchroom areas and tool rooms, and in
elevators and women'’s restrooms; similar materials were posted on the com-
pany’s locked bulletin boards and distributed in interoffice mail. In addition,
women were subjected to incidents of unwanted kissing, touching, pinching,
and grabbing. Everyday workplace language reflected a male-oriented and an
anti-female tone. Offensive comments, such as “women should remain home
with their children” and “women deprive men of their jobs,” were common in
conversations initiated by male workers.

The court found that at Eveleth Taconite sexual harassment amounted to
“standard operating procedure.” First-line supervisors were well aware of the
harassing behavior of nonsupervisory personnel, and in fact, some of the su-
pervisors participated in the harassment. The company was male dominated
in terms of power, position, and atmosphere. Male-focused attention on sex and
references to women as sexual objects created a sexualized work environment,
and the presence of graffiti and other sexual materials, together with the gen-
eral sex-oriented conduct of the male workers, reinforced stereotypical attitudes
toward women. The court ruled that the company had engaged in a pattern
and practice of maintaining a sexually hostile work environment and ordered
it to pay damages to its female employees.26

Not all sexual-harassment cases end in success for the victim. Patricia
Brooks worked as telephone dispatcher for the City of San Mateo in California.
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Brooks and Steven Selvaggio, the senior dispatcher, ran the city’s communi-
cations center on the evening shift, monitoring 911 calls. One evening, Sel-
vaggio approached Brooks as she was taking an emergency call and placed
his hand on her stomach. Brooks demanded that he stop touching her and
pushed him away. Selvaggio forced his hand underneath her sweater and bra
and fondled her breast. Brooks forcefully removed his hand and again pushed
him away. Selvaggio then approached Brooks as if to fondle her again, but at
that point another dispatcher arrived in the office, and Selvaggio backed off.
Brooks immediately reported the incident to her supervisor. When the city ini-
tiated termination proceedings against Selvaggio, he resigned, and he later
served 120 days in jail for sexual assault.

Despite the city’s prompt remedial action, Brooks did not readily recover
from the incident. She immediately arranged for a leave of absence and placed
herself under the care of a psychologist but was unable to return to her job
for six months. Brooks alleged that upon her return, she was ostracized by
male workers, mistreated by her supervisors, and later given an unwarranted
negative performance evaluation. She resigned and filed suit against the city.

Brooks claimed that a sexually pervasive work environment was the under-
lying cause of her need for psychological treatment. But for a work environ-
ment to be legally hostile, the complainant must prove that it is both objectively
and subjectively hostile. The court will consider the environment objectively
hostile if a reasonable person would find it offensive or abusive, and it will find
it subjectively hostile if the victim of the harassment also perceives it to be hos-
tile. Although Brooks proved that she viewed the environment to be wholly
hostile, the question remained whether she could prove that a reasonable per-
son would similarly perceive it.

Selvaggio was Brooks’s co-worker, not her supervisor. While a series of sexu-
ally harassing acts—or even a single act—by a worker’s supervisor may create
a hostile environment resulting in altered terms and conditions of employment
for the victim, an isolated incident of harassment by a co-worker ordinarily fails
to alter the employment relationship. This is especially the case if the employer
takes appropriate corrective action, as the city did in this case, to prevent any
further acts of harassment. Because Brooks was unable to establish that a rea-
sonable person would perceive her work environment as hostile, the court dis-
missed her case.?’” As a general rule, a single incident of co-worker sexual
harassment will not support a hostile work environment claim unless the inci-
dent is so severe as to inalterably cause a material change in the terms and
conditions of employment of the woman who experiences such conduct.

Unlike the Brooks case, the typical sexual-harassment case involves multiple
acts of harassment. Unlike the Blackmon case, most sexual-harassment cases
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involve acts of harassment committed by a single worker rather than by a group
of workers. This is particularly true in cases of sexual harassment of white-
collar workers, and almost always the case when professional women and
women working in managerial positions in the business world are sexually
harassed.

One of my clients, a young woman recently graduated from a small west-
ern college, arrived in New York City hoping to advance her career in corpo-
rate finance. A medium-size investment banking firm hired her as an assistant
to one of its managing directors. The firm had recently expanded and had out-
grown its office space, so that nearly every worker had to share an office. My
client and the managing director shared a very small office, his desk located
to the rear of the office and hers a few feet in front of his. She could not help
but hear every word of every one of his telephone conversations, whether busi-
ness or personal.

At first, the managing director appeared merely insensitive to the fact that
the young woman seated a few feet from him could hear the sex-oriented tele-
phone conversations he frequently engaged in with friends and business as-
sociates. Then, after a few weeks, he began to make sexual comments directly
to her, and these became increasingly more frequent and offensive. He insisted
upon describing the details of his extramarital affairs with various women. He
identified nearly every female telephone caller as a woman with whom he was
having an affair. He frequently referred to the bodies of other women, includ-
ing women employed by the firm. He described in detail the bodies of women
with whom he was having affairs, and told her on at least one occasion, “She
looks like you.” He was prone to leer at her breasts. While speaking to a friend
by telephone, he referred to her as a person “who does everything I say, at
least she has so far. But, we haven’t had sex together, at least not yet.” He of-
ten alluded to his genitals and suggested that she accompany him to the men’s
room. He made obscene gestures, intimating that he wanted to have sexual
intercourse with her.

As the months passed, his behavior became more and more offensive and
objectionable, finally passing from sexual commentary to sexual touching. On
one occasion he slapped her on her buttocks and placed his arms around her
shoulders, pinning her to her desk. At that point, my client broke down and
sought help from other firm employees.

Evidence was lacking that anyone else in the firm had engaged in similarly
objectionable conduct, and no other women working for the firm had ever com-
plained of sexual harassment. When informed of the managing director’s be-
havior, the firm’s owners were aghast and later swore under oath that they were
totally unaware that these conditions existed at their firm.
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Here is a case in which a supervisory employee created an extremely hos-
tile, abusive, and highly offensive environment that affected only a woman
working under his supervision. In many respects, this case is typical of the
cases that follow in the next three chapters, where we will find other instances
of hostile work environments created by a male supervisor acting alone, and
in many of these cases, the hostility, abuse, and offensive conduct are suffered
solely by a woman working under his supervision.



Thirteen

Hostile-Environment
Sexual Harassment

Whether a work environment is sufficiently hostile or offensive to
support a sexual-harassment claim can be assessed only after examining all of
the circumstances. While the courts will always consider as paramount the fre-
quency, severity, and degree of pervasiveness of the harassing conduct, they
will scrutinize other factors as well. Was the defendant’s conduct physically
threatening? Did it unreasonably interfere with the victim’s work performance?
Were there any other factors bearing on the degree of hostility and offensive-
ness of the harasser’s behavior?

A lone instance of sexual harassment may appear at first glance to fail the
test of frequency and degree of pervasiveness, but a single act of physical touch-
ing, or some other egregious act of harassment, may create a work environ-
ment as offensive and hostile as that resulting from a long-running pattern of
harassment.

The EEOC guidelines state that sexual harassment that “has the purpose
or effect of substantially interfering with an individual’s work performance or
creates an intimidating, hostile, or offensive working environment” constitutes
a violation of Title VII. The severity and pervasiveness of the offending con-
duct must be viewed objectively and subjectively, that is, from the viewpoint
of a reasonable person and from that of the victim of the harassment.!

Suppose a woman alleges that she perceived her work environment to be
hostile and that a reasonable person would similarly view it. Furthermore, the
totality of the circumstances appears to support her claim that she has been
sexually harassed. But in spite of the abusive conduct she experienced, she

133
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was able to deal with it without suffering any psychological ill affects. She is
unable to prove, therefore, that the hostility and offensiveness of her work en-
vironment seriously affected her psychological well-being. Is her inability to
prove psychological harm fatal to her claim? This question arose in connec-
tion with Teresa Harris’s sexual-harassment claim against her employer.

Harris worked as a manager at Forklift Systems, and over several years the
company’s president subjected her repeatedly to offensive sexual remarks and
disgusting behavior. But Harris was unable to prove that this conduct had
caused her any psychological harm. Ultimately, her case reached the Supreme
Court. The primary issue was whether Harris could successfully sue Forklift
for hostile-environment sexual harassment in light of her inability to prove that
the president’s harassing conduct had psychologically damaged her.

Justice Sandra Day O’Connor succinctly imparted the Court’s stance: “Title
VII comes into play before the harassing conduct leads to a nervous break-
down.” Although an abusive work environment may not seriously affect a
worker’s psychological well-being, it may nevertheless detract from her job
performance, interfere with the advancement of her career, or discourage her
from remaining on the job. Thus, even if the harassment produced no tangible
effect upon her mental well-being, a woman may still prevail in a hostile envi-
ronment case if she proves that the harassing conduct was so severe or per-
vasive as to create an abusive work environment that altered the terms and
conditions of her employment.2

A victim of harassment need not endure the harasser’s conduct for an ex-
tended period of time before she is entitled to the remedies provided by Title
VII. This is especially the case when the objectionable behavior includes un-
welcome touching. The offensiveness of the behavior is the principal factor in
determining whether it is severe or pervasive enough to create an abusive work
environment. As noted, even a single act may be enough.

Ordinarily, a worker has little difficulty in establishing subjective hostility.
If she testifies that she found the defendant’s conduct to be offensive, that gen-
erally is sufficient. On occasion, however, the credibility of the plaintiff’s testi-
mony on this issue is questioned, as was the case with Lisa Ann Burns, who
worked for McGregor Electronics Industries. The evidence admitted in her
sexual-harassment suit against McGregor painted a picture of a glaringly hos-
tile work environment. The owner of the company continuously barraged her
with sexual propositions, asked her to attend pornographic movies with him,
suggested oral sex, and stalked her at work. The trial court, however, ques-
tioned whether Burns considered any of the owner’s behavior offensive, as she
had posed nude for two national motorcycle magazines. The court reasoned
that a woman who would allow her nude photograph to be distributed nation-
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ally would not be offended by the type of conduct engaged in by the company’s
owner, and thus she had exaggerated the severity and pervasiveness of the
harassment and its effect on her. An appellate court viewed the case differ-
ently. A worker’s activities engaged in outside the workplace are irrelevant to
whether she considered her employer’s conduct offensive. Evidence of her pri-
vate life cannot be used to demonstrate a woman'’s acquiescence to sexual ad-
vances in the workplace.?

The worker may confront greater difficulty in demonstrating to the court
that a reasonable person would view her workplace as hostile and offensive in
the same way as she views it. Since men are infrequently the victims of sexual
assault, they generally view workplace sexual conduct from an entirely differ-
ent perspective than women do. In some circumstances, the perspective of a
reasonable man may materially diverge from the perspective of a reasonable
woman. Should a man’s view of workplace hostility be a factor the court con-
siders in determining the degree of hostility in the workplace? Is the “reason-
able person” test appropriate if that test is colored by a man’s point of view?
When Kerry Ellison sued the Internal Revenue Service for sexual harassment,
the court questioned the appropriateness of applying a reasonable-person test
rather than a reasonable-woman test to the circumstances of her case.

Ellison worked as a revenue agent for the IRS in its San Mateo, California,
office. Sterling Gray was assigned a desk about twenty feet from hers. Rev-
enue agents in the San Mateo office often lunched in groups, and on one oc-
casion Ellison lunched with Gray. Ellison later claimed that subsequent to the
lunch, Gray pestered her with silly questions and dawdled around her desk.
About two months later, Gray asked her out for a drink after work, an invita-
tion Ellison declined. A week later, Gray invited her to lunch, and again Ellison
said no. A few days later, Gray handed her a handwritten note: “I cried over
you last night and I'm totally drained today. I have never been in such con-
stant term oil [sic]. Thank you for talking with me. I could not stand to feel
your hatred for another day.”

Ellison was so shocked and frightened upon reading the note that she ran
from the office. Gray followed her into the hallway and demanded that she talk
to him, but she fled the building. Ellison later reported Gray’s behavior to her
supervisor, who agreed that Gray was engaging in sexually harassing conduct.
Rather than file a formal complaint of harassment, however, Ellison decided
to handle the matter herself. She asked a male co-worker to speak to Gray and
inform him that she was not interested in him and that he should leave her alone.

The following week, after Ellison had started a four-week training session
in St. Louis, Gray sent her a three-page love letter. Ellison notified her super-
visor, who immediately confronted Gray and directed him to cease all contact
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with Ellison. Gray was then transferred to an IRS office in San Francisco, but
after he filed a union grievance, he was ordered transferred back to San Mateo.
Before returning, Gray wrote another letter to Ellison, intimating that they had
some sort of relationship. At that point, to avoid Gray on his return to the San
Mateo office, Ellison asked to be transferred to another IRS office, and she
followed her request with the filing of a formal complaint alleging sexual
harassment.

The court that heard Ellison’s case had to decide whether Gray’s conduct
was sufficiently severe or pervasive to have altered the conditions of Ellison’s
employment. The court emphasized that the victim’s view of the allegedly of-
fensive conduct must first be considered, and the nature of that perspective
fully understood: “We therefore prefer to analyze harassment from the victim’s
perspective. A complete understanding of the victim’s view requires, among
other things, an analysis of the different perspectives of men and women.
Conduct that many men consider unobjectionable may offend many women. . . .
[M]any women share common concerns which men do not necessarily share.”
Men and women do not share the same perspective with regard to rape and
sexual assault, for example. Since women are far more often the victims of
criminal sexual assault, they are much more concerned with any form of ab-
errant or aggressive sexual behavior. Even when confronted with a mild form
of sexual harassment, a woman may fear that a harasser’s conduct is prelude
to a violent assault. A man, on the other hand, who probably has never feared
sexual assault, may view the same conduct without a full appreciation of the
underlying threat of violence that a woman perceives. Based on this rationale,
the court concluded that the severity and pervasiveness of Gray’s actions
should be viewed from the perspective of a reasonable woman rather than that
of a reasonable person: “We adopt the perspective of a reasonable woman pri-
marily because we believe that a sex-blind reasonable person standard tends
to be male-biased and tends to systematically ignore the experiences of
women.”*

Analyzing the facts of this case from Gray’s point of view, he was trying only
to woo Ellison. There was no evidence that he harbored any ill will toward her,
and thus from his perspective, his actions were trivial and unintimidating.
Ellison, however, was shocked and frightened by Gray’s conduct. The court
felt that a reasonable woman would have similarly reacted and would have con-
sidered Gray’s behavior to be sufficiently severe and pervasive to alter the con-
ditions of her employment and thus create a hostile work environment.>

A minority of courts have adopted the reasonable-woman test, but the EEOC
approach to the issue appears not to differ substantially from the Ellison ap-
proach. In applying the reasonable-person standard, the EEOC holds that the
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victim’s perspective should also be considered, and all stereotypical notions
of acceptable behavior should be discarded.® Stereotypical notions of accept-
able behavior are notions advanced by men. The EEOC formula, therefore, is
not far distant from the reasonable-woman test.

In a hostile work environment case, a woman may recover damages for acts
of sexual harassment only if the harassment is “sufficiently severe or perva-
sive to alter the conditions of the victim’s employment.” In Mechelle Vinson’s
case against the Meritor Savings Bank, Vinson alleged that her supervisor re-
peatedly demanded sex of her, both during and after business hours, fondled
her in the presence of other employees, followed her into the restroom and
exposed himself, and raped her on several occasions (see chapter 12). The Su-
preme Court ruled that Vinson’s allegations, “which include not only perva-
sive harassment but also criminal conduct of the most serious nature are plainly
sufficient to state a claim for ‘hostile environment’ sexual harassment.” As
noted in the discussion of Vinson’s case, flirtation, teasing, off-hand comments,
vulgar language, and annoying isolated incidents are usually insufficiently se-
rious or pervasive to support a sexual-harassment charge.® Many acts of sexual
harassment, however, are less severe than the criminal conduct alleged by
Vinson. In most cases, the severity of the harassing conduct does not rise to
the level of criminality.

A case in point is Sheri Bishop’s against Interim Industrial Services, in which
Bishop charged her supervisor, Armando Perez, with sexual harassment. She
testified that Perez asked her out on a date, but she rejected his offer. On an-
other occasion, Perez followed her around the workplace, and on another, asked
her why she did not wear looser clothing. He once asked her if she was in-
volved with anyone and inquired as to why not. Although one of Perez’s re-
sponsibilities as Bishop’s supervisor was to observe her work performance,
she claimed that he watched her from his office, with the lights off. The court
ruled that Bishop had failed to show that Perez’s conduct was severe or per-
vasive, categorizing it as ordinary workplace socializing and flirtation, conduct
that should not be confused with sexual harassment that breeds discrimina-
tory conditions of employment.19 Perez’s conduct was neither pervasive nor
sufficiently severe to create a hostile work environment or to alter the condi-
tions of Bishop’s employment.

The conduct of one of Susan McKenzie’s co-workers was somewhat more
offensive than that Sheri Bishop experienced, but McKenzie’s claim of sexual
harassment met a similar fate. As an employee of the Illinois Department of
Transportation, McKenzie was responsible for training one of her co-workers,
Donald Croft, in the use of a computerized inventory system. On one occa-
sion during a training session, McKenzie became ill and vomited. At the time,



138 Women and Workplace Discrimination

Croft remarked to her that she had “screwed around” so much with one of
her supervisors that she probably was pregnant. Sometime later, Croft tele-
phoned McKenzie in her office and said that he had heard that coffee induces
sexual arousal, and since he was about to come to her office, he wanted to
know if she was drinking coffee. Shortly after, when one of the workers men-
tioned to Croft that he had to collect some money from McKenzie for her par-
ticipation in a baseball betting pool, Croft said that he should “take it out in
trade.” Croft’s remarks were made over a three-month period. When McKenzie
sued for sexual harassment, the court held that a reasonable person would not
perceive McKenzie’s work environment to be hostile or abusive: “Title VII is
not directed against unpleasantness per se but only . . . against discrimination
in the conditions of employment. . .. Although Croft’s comments were most
certainly offensive, we cannot hold that the frequency or severity of the com-
ments rose to the level of unreasonably interfering with Ms. McKenzie’s work-
ing environment.” Accordingly, the court dismissed McKenzie’s claim.!l A
complainant requires more than three isolated instances of moderately of-
fensive behavior to prove an alteration in the terms and conditions of her
employment.

A case where the harasser’s offensive behavior was described by a court
as tending “toward the lower end of the spectrum” of sexually harassing con-
duct was brought by Brenda Borello, who worked as a bookkeeper for A. Sam
& Sons Produce Company. Charles Sam, son of the president of the company,
served as the company’s vice president. Borello’s work required her to have
intermittent contact with Sam, such as delivering telephone messages and ob-
taining delivery authorizations. Five months into her employment, Borello left
a delivery slip on Sam’s desk for his authorization. The following morning, she
found the slip on her desk with Sam’s notation, “whore, what is the amount?”
Later that day, Borello overheard a loud argument in which Sam shouted that
all the women in the office were “whores and all [they] knew how to do [was]
fuck.” In the following week, while walking near Borello’s office, Sam remarked,
“Nothing but a whore, nothing but a little whore, just a whore.” A week later,
while Borello was waiting to punch her time card, Sam said as he passed by,
“Why don’t you stare at the time clock a little bit more, ya whore.” About a
week later, when Borello called Sam to advise him that he had telephone mes-
sages, he shouted, “Go fuck yourself!” and slammed down the receiver.

When Borello sued the company for sexual harassment, the company cen-
tered its defense on the argument that since the incidents of Sam’s conduct
were both sporadic and isolated they were not sufficiently severe or pervasive
to result in a hostile environment. The court, however, ruled otherwise. A fe-
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male worker need not be subjected to an extended period of demeaning and
degrading treatment before she is entitled to the protections of Title VII. The
offensiveness of the behavior complained of also is a factor to be considered,
and more offensive the conduct, the fewer the number of incidents needed for
it to be characterized as severe or pervasive. For the court, the five incidents
represented enough harassment to constitute a hostile work environment.!2

In another case, James Pocrnick worked for the Professional Bank as se-
nior vice president of consumer lending and in that capacity had the authority
to hire and fire employees in his department. Pocrnick first met Rhonda
Mallinson-Montague when he closed a consumer loan for her at the bank. De-
spite Mallinson-Montague’s lack of banking experience, Pocrnick offered her
a loan officer position that paid a base salary plus commissions based on the
number of loans closed. Although Mallinson-Montague had reservations con-
cerning the job, she accepted the offer after Pocrnick assured her that she
would be properly trained and he would provide her with sufficient leads to
earn commission income.

Almost immediately after Mallinson-Montague began work at the bank,
Pocrnick began to sexually harass her. On one occasion, he instructed her to
meet him at a nearby park to review some business matters, and when she
arrived at the park, he pressed himself against her, kissed her, and asked her
if she could feel his erection. When Mallinson-Montague rebuffed these ad-
vances, Pocrnick denied her the business leads he had previously promised
and began to reject loans that she had originated. Apparently, Pocrnick had
induced Mallinson-Montague to accept employment at the bank primarily to
carry out a sexual conquest. His acts of retaliation following Mallinson-
Montague’s rejection of his advances only added to the severity and pervasive-
ness of his harassing conduct.

Not long after, Mallinson-Montague retained an attorney who wrote to the
bank’s president disclosing Pocrnick’s behavior, and the harassment subse-
quently ceased. Mallinson-Montague, however, felt her career at the bank had
been compromised, and she resigned. When she later sued Pocrnick and the
bank for sexual harassment, the jury quickly rendered its verdict in her favor.13

In a similar case, Lynn Fall worked for the South Bend branch of the Uni-
versity of Indiana, and David Cohen served as its chancellor. Not long after
Fall was hired, Cohen sent her an e-mail message requesting her to make an
appointment to see him regarding legislative issues that were important to the
university. According to Fall’s recollection, on the day of her meeting with
Cohen, she entered his office and he closed the door behind her. After they
had spent some time discussing matters then before the state legislature,
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Cohen told her that he had used the e-mail message merely as a ruse to get
her into his office. Fall rose from her chair to leave, but before she could make
her exit, Cohen put his arms around her, started kissing her, and forced his
hands down her blouse and groped her breasts. Fall eventually broke from his
grasp and fled the office, proceeding directly to a restroom where she vomited.

Fall filed suit against the university. The court focused its attention on
whether Cohen’s single act of harassment rose to the level of severity or per-
vasiveness required to support a hostile-environment claim. First, the court
noted Cohen’s deception in luring Fall into his office, indicating that his at-
tack upon her was calculated in advance, significantly adding to the degree of
severity of his conduct. Second, the court observed that the social context in
which the offensive behavior was committed was a factor to be considered.
Cohen had not approached Fall in a social setting or out in the open where
she could more readily have deterred or escaped his advances. Instead,
Cohen’s attack occurred behind closed doors within the confines of his office,
concealed from public view. Third, and most important to the court, the physi-
cal nature of Cohen’s harassment bore upon its severity. He grabbed Fall and
kissed her while groping her breasts. Although Fall alleged only a single act
of sexual harassment, the court ruled that an incident involving physical as-
sault such as that experienced by Fall may sufficiently alter the conditions of
the victim’s employment and create an abusive work environment.4

The EEOC has adopted a similar position. Because an unwelcome physical
advance can seriously corrupt the victim’s work environment, the EEOC as-
sumes that one unwelcome, intentional touching of a woman’s intimate body
areas is sufficiently offensive to alter her working conditions: “More so than
in the case of verbal advances or remarks, a single unwelcome physical ad-
vance can seriously poison the victim’s working environment. If an employee’s
supervisor sexually touches that employee, the Commission normally would
find a violation [of Title VII].”15 In sum, a single offensive act may be severe
enough to create a hostile environment, while a variety of isolated and less of-
fensive actions may not.

The offensive conduct that forms the basis of a sexual-harassment claim
must be “unwelcome” in the sense that the victim neither solicited nor incited
the conduct and, in addition, regarded it as undesirable and offensive.1¢ If the
complainant immediately protests the offensive behavior and advises a higher
authority in the company of its occurrence, her case will be considerably
strengthened, since questions regarding the welcomeness and severity of the
conduct are less likely to arise in the minds of the jurors and the court. On
the other hand, delay in protesting and in reporting the harassment will only
create doubt. If the complainant fails to protest the harassment and undertake
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measures to deter its reoccurrence, jurors may ask themselves whether the
conduct was truly unwelcome, undesirable, and offensive.

Unfortunately, nearly all women choose to wait before they report acts of
sexual harassment. Some fear retaliation or other repercussions. Others, at
least initially, believe they can resolve the situation without the intervention of
third parties, and still others are too embarrassed to disclose to anyone the
particulars of the harassment. Since the credibility of the complainant is almost
always placed in issue in a sexual-harassment case, the defendant employer
generally attempts to exploit the complainant’s delay in reporting the harass-
ment as a means of undermining and discrediting her testimony.

A victim of sexual harassment should immediately apprise the harasser that
she considers his behavior reprehensible and wholly unwelcome. If she fails
to protest, not only is it likely that the harassment will continue, but when the
harasser eventually is called to task, he will plead innocence, claiming he un-
derstood the complainant was not offended by his conduct since she never in-
dicated otherwise. In such instances, the female worker usually insists that the
very fact that she failed to respond to the harasser’s conduct sufficiently com-
municated to him the unwelcomeness of his behavior.

At times, a defendant’s actions are so degrading that the court will assume
they were unwelcome, as any reasonable person would be offended by them.1”
In other instances, defendants have successfully used the “welcomeness” is-
sue as a defense, especially when the complainant participated in the conduct
she claims to have found offensive. In one case, the court described an
employer’s work environment as “very distasteful” and conducive to sexual
harassment. The evidence showed, however, that the harassing conduct was
substantially welcomed and, in fact, encouraged by the complainant. She regu-
larly used crude and vulgar language and initiated sexually oriented conver-
sations with her male and female co-workers. She frequently asked male
employees about their marital sex lives and made her own marital sex rela-
tionship a topic of office conversation. Under these circumstances, she could
not prove that similar conduct of other workers was unwelcome to her.18

The unwelcomeness issue frequently arises when one of the workers in-
volved in a consensual sexual relationship decides to end it. Feelings of be-
trayal may elicit unsubstantiated charges of harassment on the one hand, or
acts of actual harassment on the other. Shayne Kahn worked for Objective So-
lutions International as a senior executive recruiter. Kahn had an exemplary
work history, having been neither criticized nor disciplined at any time dur-
ing her employment. Throughout her employment, she had a consensual
sexual relationship with Steven Wolfe, the company’s owner and president.
Soon after Kahn’s second anniversary with the company, Wolfe told her that
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because of his wife’s objections, he was terminating their relationship, and said
that if he could not be intimate with her, he no longer wanted her present in
the office. Then he fired her.

Kahn sued Wolfe and the company for sexual harassment, but the court dis-
missed her claim. In view of the fact that her relationship with Wolfe had been
consensual and had not been a condition of her employment, the relationship
cannot be said to have been “unwelcome.” Nor could she claim that her ter-
mination had arisen out of a refusal on her part to submit to sexual requests.
Rather, she could allege only that she was discharged in the wake of Wolfe’s
decision to terminate their sexual relationship. As observed by the court, these
facts cannot support a claim of quid pro quo harassment.

Kahn also pleaded a hostile work environment claim. To succeed, as the
cases just reviewed make explicit, she had to prove that her workplace was
filled with discriminatory or harassing conduct sufficiently severe or perva-
sive to alter the terms and conditions of her employment. But Kahn was un-
able to offer any evidence of harassing conduct arising from the sexual
relationship. Participation in a consensual office affair does not amount to
sexual harassment merely because the end of the employment relationship co-
incides with the end of the affair. Wolfe’s decision to simultaneously terminate
the sexual and the employment relationships may have been unchivalrous, but
it was not sexually harassing conduct.!?

On occasion, defendants offer the court evidence of a claimant’s sexual his-
tory to show she could not have considered the harassing conduct unwelcome.
Most courts frown upon, if not reject outright, this type of evidence. Whether
a victim welcomed the harassing conduct should not turn on her private sexual
behavior. A woman’s workplace rights should not be affected by the life she
leads outside the workplace.?’ The workplace is one part of her life; the rest
of her life remains separate and wholly apart.



Fourteen

Other Forms of Sexual
Harassment

In the last two chapters we reviewed quid pro quo cases, in which
submission to unwelcome sexual conduct was made a condition of a woman’s
employment, and hostile-environment cases, in which unwelcome sexual con-
duct interfered with a woman’s job performance by creating a hostile or of-
fensive working environment. Here, we go a step further to look at ways these
types of sexual harassment can manifest differently in the workplace.

Favoritism or Preferential Treatment

Suppose a supervisor engages in a sexual relationship with a subor-
dinate female worker and favors her by arranging for preferential treatment
in the form of salary increases and promotions. May other female subordinates,
denied similar raises and promotions, validly claim they have been subjected
to acts of sexual harassment in violation of Title VII? The answer is no in some
circumstances, yes in others.

A supervisor’s isolated acts of preferential treatment in favor of an employee
with whom he has a consensual sexual relationship may disadvantage other
female workers, but it disadvantages men working under his supervision as
well. A female employee denied an employment benefit as a consequence of
such favoritism is not treated less favorably because she is a woman. Since
women in these circumstances are treated as well or as badly as their male
co-workers, the supervisor’s conduct, though notably unfair, cannot be said to
be discriminatory. Thus, female workers may not validly assert a claim of sexual
harassment in this type of setting.

143
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Suppose the relationship is not consensual; rather, the woman has been in-
duced by promises of employment benefits to engage in a sexual relationship
with her supervisor. In this setting, the supervisor withholds employment ben-
efits unless the worker submits to his sexual demands. This is a condition of
employment that would not be demanded of a male employee, and thus the
supervisor’s imposition of the condition discriminates and constitutes an act
of sexual harassment. Are other women working under his supervision but not
directly subjected to the same conditions of employment entitled to relief in a
sexual-harassment claim made pursuant to Title VII?

This issue arose for Margaret Toscano, one of a number of applicants for
promotion to an administrative position at a Veterans Administration hospital
in Delaware. The applicant eventually selected for the promotion was at the
time engaged in a sexual affair with the supervisor responsible for the selec-
tion. When Toscano sued the supervisor and the Veterans Administration for
sexual harassment, she submitted evidence showing that the supervisor dem-
onstrated a total inability to separate his work life from his private life. He de-
scribed himself as a “lifetime womanizer,” and he made little or no attempt to
suppress that aspect of his character at the job site. He made telephone calls
to proposition female employees at their homes, engaged in suggestive behav-
ior at work, and was wont to telephone female employees working the night
shift at the hospital to describe supposed sexual encounters with female work-
ers under his supervision. Although no evidence was offered showing that he
explicitly made acquiescence to his sexual advances a condition for promotion,
that condition was implicit in his general behavior.

The circumstances confronting Toscano were essentially the same as those
confronting any female worker in a sexual-harassment case where sexual fa-
vors are demanded as a quid pro quo for job benefits. When her supervisor
made sexual favors a condition for promotion, he made it a condition for pro-
motion for all female candidates, and thus he was guilty of sexually harassing
each of them. In this type of setting, therefore, favoritism or preferential treat-
ment may constitute a valid basis for a sexual-harassment suit.!

If a woman is coerced into submitting to unwelcome sexual advances in re-
turn for favored treatment, other women denied employment benefits should
easily be able to establish that sex was a condition for receipt of these ben-
efits, that is, a condition of their employment not imposed on men. Therefore,
an employer may be held liable to all other female employees who are denied
the favored treatment extended to the worker who is directly harassed.

Now suppose a woman works in a place where preferential treatment is ex-
tended to a number of female workers, each of whom freely engages in a sexual
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relationship with her supervisor. Suppose further that neither is this worker
the subject of sexual advances nor is her position directly affected by the pref-
erential treatment extended to other women in the office, yet she still finds
this type of work environment wholly offensive. Does she have a valid claim
for sexual harassment?

This question arose in the case of Catherine Broderick, a staff attorney for
the Securities and Exchange Commission’s Division of Corporate Finance in
Arlington, Virginia. During the entire period of Broderick’s employment with
the SEC, an atmosphere dominated by sex pervaded her department. Two of
the department’s supervisors had ongoing sexual relationships with secretar-
ies, and another was engaged in an affair with a staff attorney. All of these
women were favored with salary increases, promotions, commendations, and
bonus awards. Fully aware that her supervisors bestowed preferential treat-
ment upon those who submitted to their sexual advances, Broderick was
grossly offended by the nature of the conditions in which she was required to
work, and eventually this environment undermined her motivation and ad-
versely affected her performance. The sexual conduct, pervasive and appar-
ent to all, created a hostile and highly offensive work environment, thus
entitling Broderick and other women working in the department to relief un-
der Title VIL.2

Preferential treatment extended to favored employees in an atmosphere per-
vaded by sex may form the basis of a sexual-harassment lawsuit, even if the
plaintiff, as in the case of Catherine Broderick, is not personally subjected to
the harassment. Where sexual harassment is widespread, supervisory and
management employees implicitly convey the message that they view women
as sexual playthings, thereby creating a working environment that is demean-
ing to women. Women who find this environment offensive may rely on Title
VII for appropriate relief.

In sum, claims of sexual harassment based on preferential treatment are
likely to succeed except where the favored employee has entered into a con-
sensual relationship with the provider of the job benefits. Where the relation-
ship is not consensual, but instead a condition for receiving favored treatment,
other female workers denied favored treatment may assert a claim for sexual
harassment.3

Harassment by Nonsupervisory Co-workers

Under certain conditions, employers are liable for the sexually harass-
ing conduct of nonsupervisory employees, just as for that of supervisory em-
ployees. An employer will be held responsible for co-worker acts of harassment
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if it knew, or it should have known, of the conduct.4 Thus, in most cases in-
volving co-worker sexual harassment, the primary issue under adjudication is
the extent of the employer’s knowledge of the harassing behavior.

Obviously, if the victim of the harassment reports the offensive conduct to
a supervisor or management-level employee, the employer’s knowledge will
not be an issue in the case. However, as noted earlier, women are not often
motivated to disclose immediately acts of sexual harassment committed against
them. Except where the harassment is pervasive, the failure to report the haras-
sing conduct of a nonsupervisory co-worker usually proves fatal to the victim’s
case. Where the harassment is pervasive, however, the court may assume that
the employer had to have known of its presence even if it was never reported.

Brenda Lynn Franklin’s is a case in point. Franklin, a salesperson for a car
dealership, was the only female member of a ten-person sales staff. Franklin
alleged that she was continuously harassed by several members of the sales
staff. When she sued the dealership for sexual harassment, the defendant-
employer asked the court to dismiss her case because she had never reported
any of the alleged acts of harassment to her supervisor, and thus management
had been unaware of the problem. In effect, her employer contended that it
could not be held liable for the objectionable behavior of Franklin’s co-workers
unless it had direct knowledge of the harassment. The court rejected this ar-
gument, observing that the acts of harassment occurred on the showroom floor
of the dealership, which, by design, was “a distinctly communal employment
forum.” If the harassment was as pervasive as Franklin alleged, it must have
come to the attention of supervisory or management employees at some point.
Accordingly, the court refused to dismiss Franklin’s case.’

Where workplace harassment is pervasive, the court will charge the em-
ployer with “constructive” knowledge of its presence. The court assumes that
management must have been aware of the co-worker harassment, whether or
not the victim of the harassment reported it.

Harassment by Nonemployees

An employer’s duty to provide its employees with a working environ-
ment free of sexual harassment may require it to exercise control, not only
over its own employees, but over nonemployees as well. Sandra Rodriguez-
Hernandez was terminated from her position as office manager of an Occidental
International office after she complained she had been subjected to acts of
sexual harassment by an executive employee of one of Occidental’s most im-
portant customers. Occidental sold electric and industrial equipment in Florida
and Puerto Rico, and approximately 80 percent of its business in Puerto Rico
was with the Puerto Rico Electric Power Authority. Due to the extent of
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Occidental’s business with the Authority, Omar Chavez, president and sole
stockholder of Occidental, undertook special efforts to assure good relations
between his company and its major customer.

Chavez primarily employed young, attractive women and instructed them
to be especially cordial to Authority employees. Good relations with high-
ranking Authority executives, such as Edwin Miranda-Velez, were of first im-
portance to Chavez, and he told Rodriguez that “she should be nice” to Miranda
and “keep him satisfied.” Rodriguez was also instructed to visit Miranda on
each occasion she traveled to the Authority’s offices.

Chavez often financed social events for Authority employees, and on one
occasion he arranged for a party for them at a local hotel. All female mem-
bers of Occidental’s office in Puerto Rico were directed to attend the event
unaccompanied, so that they would be available to dance with Authority ex-
ecutives. Entertainment at the party included a dancing show performed by
scantily clad young women.

Not long after, on the occasion of one of Rodriguez’s visits to the Authority’s
offices, Miranda made suggestive comments and unwelcome advances. He in-
vited Rodriguez to dinner and asked her to visit his office after hours and on
Friday evenings. On her birthday, he anonymously sent her flowers accompa-
nied by a sexually explicit card, and some time later asked her to go with him
to a motel. At that point, Rodriguez complained to Chavez of Miranda’s behav-
ior, but Chavez defended Miranda and told Rodriguez that she should respond
to Miranda “as a woman.” Rodriguez, unwilling to accept this advice, informed
Chavez that unless he intervened to force a change in Miranda’s behavior, she
was prepared to take her complaint to the highest level of Authority executive
personnel. Chavez fired her.

Rodriguez’s subsequent sexual-harassment claim against Chavez and Occi-
dental culminated in a $200,000 jury award in her favor. When the jury’s ver-
dict was later reviewed by an appellate court, it focused on Occidental’s liability
for Miranda’s conduct. The court noted that Chavez conditioned Rodriguez’s
continued employment on her agreement to accede to Miranda’s sexual ad-
vances. Because Chavez failed to take any action to curtail Miranda’s sexual
demands, he in effect made acceptance of those demands a condition of
Rodriguez’s employment, thus rendering his company liable under Title VII
for sexual harassment. In its decision, the court explained: “This is a case in
which Rodriguez’s employer not only acquiesced in the customer’s demands,
but explicitly told her to give in to those demands and satisfy the customer.
This conduct is clearly an example of quid pro quo sexual harassment, as
Rodriguez’s employer conditioned her future with the company on her responding
to the unwanted sexual demands of a customer.”®
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Acts of sexual harassment committed by an employer’s clients and custom-
ers often go unreported. Some women decide to ignore the harassment lest
they be perceived by their employers as incapable of coping with the condi-
tions of their jobs. Female sales representatives are particularly vulnerable to
acts of sexual harassment, as they often must conduct business in hotels and
restaurants, and on customers’ premises. Since many female workers elect to
cope with the harassment of an unruly client or customer rather than seek the
intercession of their employer, third-party harassment is far more prevalent
than the reported cases indicate.”

As in the Rodriguez case, even if a woman reports the harassment, her em-
ployer may be unwilling to deal with the problem if it believes that doing so
will unduly disturb a valued client or customer. This was precisely Chavez’s
reaction to Rodriguez’s disclosure that Miranda was harassing her. But an em-
ployer is required to deal with the problem if it knows—or should know—of
its existence, and in such circumstances it must protect its employee from fur-
ther harassment by implementing immediate and appropriate action.8 What do
the courts consider immediate and appropriate action? The unusual case of
Kelbi Folkerson supplies the answer.

Folkerson made her living as a mime. She was employed by the Circus Ca-
sino in Las Vegas, where she performed as a life-size children’s wind-up toy,
“Kelbi the Living Doll.” Since she was so convincing in her portrayal of a me-
chanical doll, casino patrons often speculated whether she was human or me-
chanical, and some tried to touch her to find out. When Folkerson expressed
concern to her supervisor that the touching could get out of hand, he directed
her to call security whenever she experienced any difficulty of that sort, and
as a deterrent to customer touching, the casino provided her with a sign to
wear on her back reading, “Stop, Do Not Touch.” The casino also furnished
Folkerson with a bodyguard of sorts—another performer dressed as a clown—
who accompanied her whenever she performed on the floor of the casino.
Other employees also were enlisted by Folkerson to call security if they saw
that she was in trouble.

Despite these precautions, on one occasion a patron told bystanders, “I will
show you how real she really is,” and he walked toward her with open arms
as though to embrace her. Folkerson floored him with a left to the mouth. The
casino then fired Folkerson on the ground that the patron had not sufficiently
provoked her to warrant that reaction, but Folkerson alleged that her termi-
nation was ordered only because she had opposed and rejected a patron’s at-
tempt to sexually harass her. When Folkerson sued the casino alleging sexual
harassment, the court agreed that her employer could be held liable for a ha-
rassing act committed by one of its patrons, but only if it had acquiesced in
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the harassment by not taking immediate corrective action when it learned of
the existence of objectionable conduct. The facts of the case did not support
Folkerson’s position. The casino did not acquiesce in touching episodes by its
patrons. To the contrary, it undertook reasonable steps to prevent patrons from
harassing her. It arranged for its security forces to intervene in the event
Folkerson confronted an overly aggressive person, it provided her with a sign
designed to deter touching of her body, and it furnished her with bodyguard
protection. The court, therefore, dismissed Folkerson’s case.”

Sexual Harassment and the Sexually Active Plainliff
Women are often concerned that their sexual history may be opened
to examination once they allege workplace harassment. Because the possibil-
ity of such disclosure undoubtedly discourages some complainants from pros-
ecuting lawsuits against their harassers, the courts generally look askance at
defendant tactics that require inquiry into matters entirely personal to the
plaintiff.10
The privacy rights of victims of sexual harassment generally have been pro-
tected by most courts through the exclusion of any proffered evidence of past
sexual conduct with anyone other than the person alleged to have committed
acts of sexual harassment against her. The “welcomeness” issue may open the
door to inquiries concerning any sort of sexual relationship between the ha-
rasser and the victim. However, other inquiries into the past sexual conduct of
a plaintiff with persons outside the workplace are barred, even when an em-
ployer claims that it relates to her claim of unwelcomeness in the workplace,
as Occidental International did in Sandra Rodriguez’s case against it and Omar
Chavez. Occidental wanted to submit evidence that painted Rodriguez as sexu-
ally insatiable, as engaging in multiple affairs with married men, as a lesbian,
as suffering from a sexually transmitted disease, as exhibiting flirtatious be-
havior in Miranda’s presence, and as a worker distracted from properly per-
forming her duties by reason of an affair with a married man. The court allowed
the submission of evidence allegedly showing that Rodriguez’s relationship with
a married man had distracted her at work, and it also permitted the introduc-
tion of evidence of Rodriguez’s alleged flirtatious behavior toward Miranda,
but only with respect to whether Miranda’s advances were in fact unwelcome
to her. It barred defendants’ offer of all other evidence relating to Rodriguez’s
moral character and alleged promiscuity. None of the evidence that the court
accepted deterred it from ruling in Rodriguez-Hernandez’s favor.11
It is not at all unusual for a defendant accused of sexual harassment to en-
deavor to rake up instances of the plaintiff’s past sexual conduct—anything
that might possibly prejudice a jury against her. Thus, Congress in 1994
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amended the Federal Rules of Evidence to prevent misuse of a complainant’s
sexual history in sexual-harassment and other cases involving sexual miscon-
duct. In a sexual-harassment case, these rules—with some exceptions—bar
evidence offered either to prove that a complainant engaged in sexual behav-
ior outside the workplace or to prove her sexual predisposition. The federal
rules constitute a major barrier to a defendant bent on introducing a plaintiff’s
sexual history in the courtroom.!2

As in the Rodriguez case, evidence pertaining to a complainant’s behavior
regarding the man she claims to be her harasser is relevant to the welcome-
ness issue. Because defendants very often claim that the alleged harassing con-
duct was welcomed by the victim, a complainant must be prepared to respond
to defendant’s inquiries pertaining to her reactions and responses to the
harasser’s conduct. The defendant may also attempt to show that the complain-
ant spoke, acted, or dressed provocatively, purportedly evidence of her wel-
comeness to the attentions of the harasser.

Gender Harassment

The courts will consider acts of harassment of a woman as acts of
sexual harassment even if they are unrelated to sex, provided they are directed
against the woman solely because of her gender. Courts generally refer to this
type of harassment as “gender harassment,” an issue that arose in the case of
Lee Kopp.

Kopp worked for the Samaritan Health System as the lead cardiology tech-
nician in the hospital’s respiratory-cardiology department. Saadi Albaghdadi,
a cardiologist with privileges at Samaritan, had several encounters with Kopp.
On two occasions he shouted at her, and on another he threw his stethoscope
at her. On still another occasion, after noticing that a medical test report was
missing from a patient’s chart, Albaghdadi grabbed Kopp by the lapels of her
jacket, pulled her close to him, shouted at her through gritted teeth, and shook
her violently for approximately thirty seconds before releasing her. Kopp filed
a formal complaint against Albaghdadi and later filed suit against him and the
hospital. By the time the case reached the court for trial, the litigation record
contained testimony from Samaritan employees that recounted numerous in-
stances of Albaghdadi’s shouting, swearing, and throwing objects at female
employees of the hospital. The record also disclosed that Albaghdadi was prone
to shove women around and to use vulgar language when referring to female
staff members. Although Albaghdadi also abused male staff members, his
abuse of women was far more frequent and serious.

This is a typical gender harassment case. Although Albaghdadi’s harassment
of Kopp was not of a sexual nature, his abusive mannerisms were as perva-
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sive and as offensive as instances of sexual harassment we have witnessed in
the last three chapters. Kopp was singled out for abusive treatment, not be-
cause she was a sexual object, but because she was a woman. She was harassed
because of her gender.13

In another case of gender harassment, Dianne Evans, a life insurance sales-
person earning close to six figures as an employee of the Metropolitan Life
Insurance Company, was successfully recruited by Durham Life Insurance
Company. She achieved even greater success during her first two years at
Durham, but when the company was acquired by another insurance company,
new management arrived on the scene, and from that point forward, Evans’s
career proceeded downhill.

When new management assumed control of Durham, Evans was the only
full-time female sales agent in an office of thirty agents. Apparently resenting
the success she had achieved as a woman, certain male members of the new
management set out to undermine her position by depriving her of the staff
and other support granted her earlier. Two of them told Evans that she did
not fit the company profile for sales agents: Her clothes were too expensive,
she dressed too well for the job, and she “made too much money for a goddamn
woman.” Thereafter, Evans suffered repeated slights from new management.
At an awards dinner, the company failed to recognize her sales accomplish-
ments. At a training session, she was publicly mocked on account of her speech
and the way she carried herself when she walked. Her supervisors refused to
provide her with the legal assistance she had requested, and as a result she
lost an important account. They assigned her more than her share of work
with lapsed policies—a thankless job, generally distributed proportionately
among the sales agents—thus reducing her commission income. Her secre-
tary was fired and not replaced. When management forced her out of her pri-
vate office, some of her critical files inexplicably disappeared. The result again
was a diminution of commission income. She was continually humiliated with
sexist remarks and crude sexual and physical touching. After enduring this
harassment for several months, Evans concluded that she no longer had a fu-
ture at Durham, resigned, and sued the company for sexual harassment.

Evans won a favorable trial verdict, and then Durham appealed, arguing that
the trial court had erred in aggregating sexual-related and nonsexual-related
events in its determination that a hostile environment had existed at the com-
pany. The appellate court disagreed: “Some of these events were apparently
triggered by sexual desire, some were sexually hostile, some were non-sexual
but gender based, and others were facially neutral. . . . Title VII may be applied
to all of these types of conduct. . . . Title VII prohibits sex discrimination. Al-
though ‘sex’ has several common meanings in Title VII it describes a personal
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characteristic like race or religion. We generally presume that sexual advances
of the kind alleged in this case are sex-based, whether the motivation is de-
sire or hatred.”4

While not always motivated by hatred, gender discrimination is always mo-
tivated by a bias against women. In Evans’s case, the bias evolved from a per-
ception of women that refused to allow for their success in a business world
dominated by men. Evans was harassed because she failed to fit a mold con-
ceived by her male peers. If she had been less successful, she probably would
not have been harassed.

In such cases as Kopp and Evans, the term “sexual harassment” may ap-
pear to be a misnomer. But the essence of a sexual-harassment claim is not
necessarily constructed upon sexual advances or other incidents having sexual
overtones. Intimidation and hostility toward women—merely because they are
women—may be as harassing as conduct involving explicit sexual advances.
Thus, the courts generally employ the term “gender harassment” to distinguish
“nonsexual” harassment from harassment that is sexual or erotic in nature.1®
All such behavior, however, qualifies as sexual harassment.



Fifteen

Employer Liability for Sexual
Harassment

Although acts of sexual harassment are committed by individual
workers, most courts have ruled that under Title VII individuals are not liable
for damages to their victims. Title VII makes it unlawful for an employer to dis-
criminate against a woman because of her sex, thus limiting liability to em-
ployers.! A woman’s lawsuit against an employee for sexual harassment will
come to naught unless she works in a state where she may rely upon a local
anti-discrimination law that provides for recovery against individual defendants.

An employer is liable to a victim of sexual harassment committed by a co-
worker or a nonemployee if the employer knew—or the circumstances dem-
onstrate that it should have known—of the harassment. That leaves open a
question of significant import for prospective complainants: Under what cir-
cumstances will an employer be held liable for the sexually harassing conduct
of its supervisors?

Kimberly Ellerth worked in the Chicago office of Burlington Industries, first
as a merchandising assistant and later as a sales representative. After about a
year on the job, Ellerth claimed that she had been subjected throughout her
employment to a series of sexually harassing actions by one of her supervi-
sors. During her pre-employment interview, Theodore Slowik, who held a mid-
level management position, asked her sexually suggestive questions and stared
at her breasts and legs. After she was hired, Ellerth had intermittent contact
with Slowik, and on nearly every occasion he told her offensive, off-color jokes
and made other sexually inappropriate comments. While on a business trip,
Slowik invited Ellerth to the hotel lounge, an invitation Ellerth felt compelled
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to accept because Slowik was her boss. During the ensuing conversation, when
Ellerth failed to respond to Slowik’s remarks about her breasts, he told her to
“loosen up” and warned, “I could make your life very hard or very easy at
Burlington.”

Burlington later considered Ellerth for promotion. During her promotion
interview, Slowik expressed reservations concerning her prospects for promo-
tion, commenting that she was not “loose enough,” and at that point he reached
over and rubbed her knee. When Slowik later phoned her to announce the
promotion had been authorized, he said, “You're gonna be out there with men
who work in factories, and they certainly like women with pretty butts/legs.”
During a subsequent telephone call, Slowik said, “I don’t have time for you
right now, Kim—unless you want to tell me what you’re wearing.” On another
call, he asked if she was “wearing shorter skirts yet” as it “would make your
job a whole heck of a lot easier.” During her tenure at Burlington, Ellerth did
not report any of Slowik’s behavior, although she knew that Burlington had a
sexual-harassment policy in place. Ultimately, Ellerth resigned in response to
criticism leveled against her by another supervisor.

Ellerth sued Burlington Industries for sexual harassment. When her case
reached the Supreme Court in 1998, the court had to determine under what
circumstances an employer may be held liable for a hostile working environ-
ment created by a supervisor. At the outset of its analysis, the court reaffirmed
a major distinction between a hostile working environment that culminates in
a “tangible employment action” that adversely affects the employment status
of the victim, and a hostile working environment that does not.

A “tangible employment action,” as defined by the court, constitutes a sig-
nificant change in the employment status of the victim of the harassment. As
a general proposition, only a supervisor, acting with the authority of his em-
ployer, possesses the power to effect a tangible employment action. A nonsup-
ervisory employee can cause physical or psychological harm to a co-worker
as readily as a supervisor can, but a nonsupervisory employee is not empow-
ered to hire or fire, promote or demote, or increase or reduce another worker’s
pay. Tangible employment actions fall within the special province of a supervi-
sor who has been empowered by his employer to make employment decisions
affecting the status of workers under his control: “Tangible employment ac-
tions are the means by which the supervisor brings the official power of the
enterprise to bear on subordinates. A tangible employment decision requires
an official act of the enterprise, a company act. . . . For these reasons, a tan-
gible employment action taken by the supervisor becomes for Title VII pur-
poses the act of the employer.” Thus, the court ruled that when a supervisor
harasses a subordinate female employee and thereby creates a hostile working
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environment that culminates in a tangible employment action adversely affecting
the victim’s employment status, the employer is liable for the supervisor’s conduct.

Ellerth, however, had not suffered the consequences of an adverse tangible
employment action. In fact, she had been promoted and had later resigned from
the company without ever having complained of Slowik’s harassment. Under
these circumstances, could Burlington nevertheless be held liable to Ellerth
for Slowik’s harassing conduct? The Supreme Court answered in the affirma-
tive, but it also provided Burlington with a defense it could elect to assert to
insulate itself from liability. To establish this defense, Burlington would be re-
quired to prove that (1) Burlington exercised reasonable care to prevent and
correct promptly any sexually harassing behavior occurring in its workplace,
and (2) Ellerth unreasonably failed to take advantage of preventive or correc-
tive opportunities provided by Burlington to avoid harm from sexual harass-
ment, such as failing to report the harassment in accordance with Burlington’s
sexual-harassment policy. The court emphasized that this defense is available
to employers only where no tangible employment action was taken by the su-
pervisor during the course of the harassment. In all other cases, employers
are strictly liable for the harassment of its supervisors.

Because this ruling essentially constituted a new statement of the law, the
Court remanded the case for further proceedings, thus providing Ellerth an-
other opportunity to establish Burlington’s liability and affording Burlington
the opportunity to plead and prove the newly fashioned defense.?

The Supreme Court’s ruling not only affirmed an old standard of liability
for employers but also established a new one. It reaffirmed an employer’s li-
ability for a supervisor’s acts of sexual harassment that culminate in tangible
employment actions adversely affecting the victim of the harassment. It also
ruled that an employer may remain liable for a supervisor’s conduct even if
the harassment does not result in tangible employment actions, but in those
circumstances the employer must be given the opportunity to establish a de-
fense that may relieve it of liability for the behavior of its supervisor. The Court,
however, placed the burden of proving the essential elements of the new de-
fense squarely upon the employer. Under the law, this type of defense is com-
monly referred to as an “affirmative defense.” Because it allocated to the
defendant employer the burden of proving this affirmative defense, the Court
afforded the plaintiff employee an enormous advantage in relation to issues
involving employer liability for supervisory harassment.

Inasmuch as the question of an employer’s liability for supervisory work-
place behavior will play a major role in future sexual-harassment litigation, we
will examine the Supreme Court’s newly fashioned affirmative defense in some
detail—after we establish exactly who qualifies as a supervisor.
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A supervisor’s ability to commit acts of harassment is enhanced by his au-
thority to adversely affect an employee’s employment status and her daily work
life. A supervisor generally is defined as one who has immediate or succes-
sively higher authority over an employee. If an individual is authorized to rec-
ommend or order tangible employment actions affecting a worker, such as
hiring, firing, promoting, demoting, and reassigning, he qualifies as a super-
visor, as does an individual authorized to direct an employee’s day-to-day
activities.3

Again, if the harassing supervisor’s actions culminate in a tangible employ-
ment action, the new affirmative defense is not available to the employer, who
will be held liable for its supervisor’s harassment. The Supreme Court defined
a “tangible employment action” as a “significant change in employment status,
such as hiring, firing, failing to promote, reassignment with significantly dif-
ferent responsibilities, or a decision causing a significant change in benefits.”
The EEOC’s definition, however, is somewhat more expansive, as its defini-
tion of a tangible employment action also includes a significant change in a
worker’s duties, with or without a change in salary or benefits. As an example,
a change in duties that blocks an opportunity for promotion would qualify as a
tangible employment action under the EEOC definition. But a change in job
title probably would not, unless the change signaled a demotion or other down-
ward change in status.®

The employment actions taken against Dianne Evans in her sexual-
harassment case against Durham Life Insurance Company (chapter 14) in-
cluded the nonreplacement of her dismissed secretary, the loss of her private
office, the unexplained disappearance of files critical to her work, and her as-
signment of a disproportionate share of work that earned low commission in-
come. None of the four actions falls within any of those specified in the Supreme
Court definition, but in combination they resulted in a significant change in
Evans’s employment status, and thus the court held that the affirmative de-
fense was not available to Durham.®

The problems Lisetta Molnar encountered at the East Chicago Community
School illustrate the flexibility the courts have employed in determining
whether a plaintiff has been the subject of a tangible employment action. Hired
as an intern to teach art, Molnar hoped to qualify at the conclusion of her in-
ternship for a license as a full-fledged art teacher. Beginning with her first day
at the school, her principal, Lloyd Booth, made sexual advances Molnar found
offensive. Booth told her he could secure various benefits for her that other
interns were not granted, such as a permanent art room and art supplies.
Molnar perceived the offer as a sexual advance, which made her very uncom-
fortable. The unwelcome behavior continued during succeeding weeks, but
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Molnar rejected each of Booth’s advances. After Molnar had spurned him,
Booth ordered the return of all art supplies previously furnished her, and all
discussion of a permanent art room ceased. At the end of the school year, Booth
gave Molnar a negative performance evaluation, making it less likely she would
be granted a teaching license.

When Molnar sued the school for sexual harassment, the court ruled that
the affirmative defense was unavailable to the school because Booth had sub-
jected Molnar to tangible employment actions. The clearest tangible employ-
ment action, in the court’s estimation, was Booth’s confiscation of art supplies
he had instructed to be furnished to Molnar, supplies she required to perform
her functions as an art teacher. The negative performance evaluation also fell
into that category of employment action. Even though the school board later
reversed Booth’s negative evaluation, the temporary derailment of Molnar’s
career was sufficient to render Booth’s original evaluation a tangible employ-
ment action. With the affirmative defense unavailable to the school, the jury
rendered a verdict in Molnar’s favor.”

In instances where the victim of harassment did not suffer an adverse em-
ployment action, the newly created affirmative defense requires the defendant
employer to prove that it exercised reasonable care to prevent acts of sexual
harassment in its workplace, and that upon discovering the presence of sexu-
ally harassing conduct, it promptly enacted measures to eliminate it. The EEOC
suggests that reasonable care generally requires an employer “to establish, dis-
seminate, and enforce an anti-harassment policy and complaint procedure and
to take other reasonable steps to prevent and correct harassment.”® However,
even the best-formulated sexual-harassment policy and complaint procedure
will not satisfy the employer’s burden of proving reasonable care unless the
employer effectively implements, maintains, and enforces the policy and the
complaint procedure.

Smaller employers may be able to use informal means to fulfill their respon-
sibilities in this regard, while larger employers may need to institute more for-
mal procedures.? But regardless of their form, failure to implement, maintain,
and enforce an anti-harassment policy and complaint procedure will render it
far more difficult for an employer to prove that it exercised reasonable care in
preventing and correcting sexual harassment.

Plaintiff employees often charge their employers with ineffective enforce-
ment of their anti-harassment policies. Employers, of course, vigorously de-
fend their enforcement efforts. In one such case, the employer was able to
establish that immediately after the plaintiff employee asserted a complaint of
harassment, management assured her that sexual harassment would not be
tolerated in its workplace and initiated an investigation of the alleged harasser,
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who was suspended during the investigation and later demoted. The court
ruled that the employer had exercised reasonable care in eliminating the ha-
rassment and preventing its recurrence.1?

In another case, a female worker’s supervisor periodically subjected her to
offensive sexual advances, and on two occasions she filed formal complaints
with her manager. The manager verbally warned the supervisor but failed to
make a written record either of the complaints or of any efforts to prevent fur-
ther harassment. To no one’s surprise, the harassment continued. The worker
then complained to another supervisor, who advised her that nothing further
could or would be done to stop the harassment. Although this employer had a
sexual-harassment policy in place, it failed to enforce it.1!

One further issue affects the validity of an employer’s reliance upon the af-
firmative defense. The second prong of the defense requires the employer to
show that the plaintiff employee unreasonably failed to take advantage of pre-
ventive or corrective opportunities provided by the employer to avoid harm
from sexual harassment. Suppose the employer has instituted an anti-
harassment policy with an adequate complaint procedure, but the plaintiff
worker decides not to report her supervisor’s harassment. If the worker later
sues her employer for sexual harassment, will her case be dismissed because
she ignored the complaint procedure?

A case in which this issue arose is that of Kelly Scrivner. Shortly after
Scrivner started teaching in the Socorro Independent School District in Texas,
her principal began to harass her with lewd and offensive remarks. Some time
later, the school district superintendent received an anonymous letter—not
written by Scrivner—complaining of the principal’s sexual harassment of teach-
ers and his use of vulgar language in the presence of staff and parents. The
school district immediately undertook an investigation, interviewing sixty-four
teachers and staff members, three of whom stated that the principal had en-
gaged in sexually harassing conduct. However, when Scrivner was interviewed,
she denied the principal had sexually harassed her. Based on its investigation,
the school district found insufficient evidence of sexual harassment to disci-
pline the principal, but it warned him in a memorandum to refrain from un-
professional jokes and sexual comments.

Six months later, the principal’s harassment of Scrivner intensified. At that
point, she filed a formal harassment complaint with the school district, and a
second investigation was promptly initiated. Eventually, the school district con-
cluded that the principal’s conduct could have created the perception of a hos-
tile environment at the school, and it ordered his removal from his position.
Scrivner then initiated legal action against the school district.

Scrivner’s sexual-harassment claim rose or fell on the validity of the affirmative
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defense asserted by the school district. Because Scrivner had not suffered a
tangible employment action, the school district could escape liability for the
principal’s acts of sexual harassment if it were able to prove that (1) it had ex-
ercised reasonable care in preventing sexual harassment and in acting quickly
to eliminate sexual-harassing conduct when it appeared in its workplace, and
(2) Scrivner unreasonably failed to take advantage of preventive or corrective
opportunities provided by the school district, including its procedures for re-
porting acts of sexual harassment.

By relying on its two investigations of the principal’s conduct, the school
district easily established that it had exercised reasonable care in preventing
and eliminating sexual harassment from its workplace. The evidence also
showed that Scrivner had declined to avail herself of the school district’s pre-
ventive and corrective policies. She did not complain of the principal’s behav-
ior until nearly two years after she first began to experience it. Even when she
was presented with an opportunity to disclose the harassment during the first
investigation, she chose to lie and report that she had not witnessed any ha-
rassing conduct by the principal. By failing to inform the school district of the
principal’s behavior when given the opportunity, Scrivner acted unreasonably.
The court concluded that Scrivner’s complaint should be dismissed.!2

A female worker should not be expected to complain immediately follow-
ing an initial incident of harassment. Often, she may ignore the first few inci-
dents, provided they are minor, with the hope that such occurrences will cease
before she has to file a formal complaint. Then again, she may elect to resolve
the issue herself by advising her harasser that his conduct is unwelcome and
should cease. If the harassment persists, however, she must report it in accor-
dance with her employer’s procedure for reporting sexual-harassment com-
plaints. If she does not, her failure may doom any later sexual-harassment claim.

Even if a defendant employer is held liable to a plaintiff worker for acts of
sexual harassment—whether by a supervisor, a co-worker, or a customer or
client—under certain circumstances its liability for the worker’s damages may
be substantially limited, for example, if the employee elects to resign from her
employment rather than continue to work in what she considers to be a hos-
tile environment.

If a worker quits and later charges her employer with sexual harassment,
her damages may be reduced unless she can demonstrate that she resigned
involuntarily, a resignation commonly referred to as a “constructive discharge.”
Unless a worker’s resignation is considered to be a constructive discharge, her
back pay and other damages may be limited to those that accrued before she
left the company.

A worker’s resignation will be considered a constructive discharge if the
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employer requires the worker to perform her job functions under conditions
so difficult that any reasonable person laboring under those conditions would
feel compelled to resign. Thus a worker is constructively discharged if she is
forced to quit because of intolerable working conditions. What a reasonable
person considers to be tolerable or intolerable is an issue often litigated in the
courts. If the court determines that a worker resigned under circumstances
the court considers less than intolerable, damages that accrue after her resig-
nation may be denied the worker, even if the employer is found guilty of sexual
harassment. Conversely, a worker who is constructively discharged may be
eligible for the entire panoply of damages and other relief available to any
worker unlawfully discharged.

Even if a worker establishes that her working conditions were intolerable,
the court will sustain her constructive-discharge claim only if she also proves
that the harassment was the primary cause of her resignation. In other words,
she must establish a causal link between the harassment and her resignation.
Generally, the causal link is established by considering the amount of time that
elapses between the harassment and the resignation; the shorter the passage
of time, the greater the likelihood the court will determine that the worker
resigned because of the harassment and not on account of some other reason.

Michelle McCrackin filed a constructive discharge claim against LabOne,
alleging that her supervisor in the company’s Message Center Department
subjected her to lewd and sexually suggestive leers, unwanted physical touch-
ing, and stalking, and that he refused to alter his conduct despite her repeated
expressions of discomfort and disapproval. Although management was aware
of her supervisor’s behavior, it took no action to discipline him or control his
behavior. After enduring this treatment for six months, McCrackin complained
to two company officials, including the vice president of the Human Resources
Department. Other than to suggest that she change the location of her desk
to make it easier to avoid her supervisor, no remedial or preventative action
was undertaken. Firmly of the belief that the company would not act to allevi-
ate her situation, McCrackin resigned. Her belief was confirmed when she
picked up her final paycheck and the human resources vice president com-
mented, “It’s not as if you were raped.”

McCrackin sued LabOne, alleging that she had been forced to work in an
offensive and hostile work environment, ultimately culminating in her construc-
tive discharge. Later in the litigation, LabOne asked the court to dismiss
McCrackin’s constructive discharge claim, but the court ruled that McCrackin
had alleged facts sufficient to show that a reasonable person in her circum-
stances would have felt compelled to resign. If McCrackin had been subjected
to a pattern of leers, touching, and unwelcome advances, as she alleged, then
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management should have done more than merely suggest ways that McCrackin
might mitigate her supervisor’s offensive behavior. It should have taken ac-
tion to eliminate the harassment. Rather than continue to work in such an en-
vironment, McCrackin could reasonably and justifiably have felt that she had
no alternative but to resign. Her belief that management would do nothing to
improve her working conditions was heightened and reinforced by manage-
ment’s indifference to the hostility and offensiveness of her work environment
and was buttressed by the human resources vice president’s comment con-
cerning rape. The court denied LabOne’s motion to dismiss McCrackin’s
constructive-discharge claim.13

If the supervisor’s conduct had been the sole element in the case, the court
might very well have arrived at a different conclusion. A six-month lapse be-
tween the first acts of offensive behavior and McCrackin’s resignation sug-
gested that her working conditions might have been less than intolerable. But
they became intolerable once she learned that management had no intention
of changing them. Immediately after learning that her working conditions
would not improve, McCrackin resigned, thus establishing the requisite causal
link.

In another case, the court rejected a constructive-discharge claim because
the worker’s resignation did not occur until six months after the harassment
had ended.!4 If a worker intends to assert a constructive-discharge claim, she
must act expeditiously, on the one hand, lest an element of uncertainty be in-
troduced about how tolerable or intolerable her working conditions were. De-
lay may also create doubt about the causal linkage between the harassment
and her resignation. But, on the other hand, if she resigns before her employer
has had a reasonable opportunity to implement measures to halt the harass-
ment and eliminate a hostile work environment, the court may conclude that
the employer, given ample time, would have resolved those problems. In those
circumstances, a court would probably rule that the worker had failed to es-
tablish that her working conditions were intolerable. Whether to resign and
when to resign are decisions requiring the advice of an attorney well versed
in this area of the law.



Sixteen

Fimployer Retaliation
against Workers

In enacting Title VII, Congress decreed it unlawful for an employer
to retaliate against a worker who either has charged it with a discriminatory
policy or practice or has participated in a legal or administrative proceeding
relating to one of its employment policies or practices. The law provides work-
ers with protection from acts of employer retaliation committed against them
while exercising their rights under Title VII, as well as under the Equal Pay
Act. Once a worker has engaged in a protected activity—an action opposing
an act of discrimination, such as filing a charge of discrimination, testifying on
behalf of a fellow worker who has asserted a claim of discrimination, or par-
ticipating in an investigation of alleged discriminatory conduct—an employer
is barred from retaliating against that worker on account of her participation
in that protected activity. Title VII states: “It shall be an unlawful employment
practice for an employer to discriminate against any of his employees or appli-
cants for employment. .. because [she] has opposed. .. an unlawful prac-
tice . .. or because [she] has made a charge, testified, assisted, or participated
in any manner in an investigation, proceeding, or hearing under this subchap-
ter.”! Employers who retaliate against employees in such circumstances subject
themselves to liability for damages suffered by the worker as a consequence
of such conduct.

Employer retaliation comes in varied forms, although employers tend to fa-
vor discharge over other options, which was the case for Paula Donnellon, who
worked for Fruehauf Corporation first as a secretary and later as office man-
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ager of its Atlanta office. When a sales representative position opened up in
the Atlanta office, Donnellon applied, but Fruehauf selected a male worker with
extended sales experience. Donnellon then filed a discrimination charge with
the EEOC, alleging that Fruehauf had refused to consider her for the sales
position due to her gender. Within a month of her filing, Fruehauf fired Don-
nellon. This action triggered a second EEOC charge: Donnellon alleged that
Fruehauf had discharged her in retaliation for filing the original charge.

Donnellon’s discrimination and retaliation charges were eventually tried
before a court sitting without a jury. Inasmuch as the worker Fruehauf hired
was far more qualified than Donnellon to fill the sales position, the court re-
jected Donnellon’s charge that she had been denied the position because of
her sex. The court, however, refused to dismiss her claim that Fruehauf had
fired her in retaliation for filing a sex discrimination charge, and it ordered
Fruehauf to reinstate Donnellon to her former position with full back pay.

Other forms of retaliation employers use to punish workers for having en-
gaged in protected activities include denials of promotion, demotions, disad-
vantageous transfers, refusals to grant merited or scheduled pay increases, and
unwarranted adverse performance evaluations. Most federal courts have ruled
that any materially adverse change in a worker’s terms and conditions of em-
ployment may provide the basis for a retaliation charge. Even acts that may
not adversely affect the worker’s economic status, such as an unwarranted rep-
rimand or an act of workplace harassment, may qualify as retaliatory.

Barbara Weeks worked as a tax examiner for Maine’s Bureau of Taxation.
Two days after bureau officials learned that she had filed a sex discrimination
complaint with the Maine Human Rights Commission, they temporarily reas-
signed her to an entry-level tax examiner position. After Weeks later filed a
second sex discrimination complaint, they immediately transferred her to an-
other unit. When Weeks sued for retaliation, the court ruled that the bureau’s
contention that the reassignment and transfer were merely coincidental to the
sex complaint filings “stretches the bounds of credulity.” Moreover, Weeks’s
retaliation claim was buttressed by evidence presented to the court showing
that her supervisors had labeled her a “troublemaker” and had warned other
workers not to associate with her either inside or outside the office.?

Andrea Capaci’s employer took another tack. After Capaci filed an EEOC
charge of sex discrimination against her employer, her supervisors began to
“document all things out of the ordinary or unusual” in her work performance.
Although her employer claimed that the supervisors only intended to docu-
ment anything of importance in Capaci’s daily work life that might relate to
the EEOC investigation of her charge, the result was a thick file of reports of
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trivial, petty, and insignificant events that would not have been recorded in the
file of any other worker and could serve no purpose other than to harass
Capaci. Her employer was held liable for retaliation.4

The withdrawal of a favor or privilege extended to a worker by her employer
may also constitute an act of retaliation. Fannie Sims filed a sex discrimina-
tion claim with the EEOC alleging that her employer paid her less than her
male co-workers. Before she filed the claim, Sims had been allowed to report
to work late, as she was caring for her invalid mother, but immediately after
she filed charges, the company directed her to report to work by “8:00 sharp”
or face dismissal. Subsequently, her supervisor monitored her daily arrival
times, and three weeks later her employer fired her for repeated lateness.

Sims’s employer denied it had discharged her in retaliation for filing the
EEOC complaint. Her supervisors argued that they had merely retracted the
“friendly courtesies” that they as “friends” had previously extended Sims, al-
lowing her to report to work late because they liked her and knew she was
responsible for caring for her mother. But whether they acted as friends or
otherwise was of no moment. When Sims’s employer altered its previous prac-
tice in regard to her work schedule, it adversely affected the terms of her em-
ployment, and therefore it was guilty of retaliation.?

Title VII retaliation complaints filed annually with the Equal Employment
Opportunity Commission nearly doubled between 1992 and 2000, and at that
point, almost 25 percent of all Title VII complaints filed with the EEOC charged
employers with acts of retaliation.® This steep rise reflects an increasing ten-
dency on the part of employers to react negatively and irresponsibly to charges
of discriminatory conduct, as well as a willingness on the part of workers to
call their employers to task for such retaliation.

A worker need not actually file a formal charge of discrimination to acti-
vate the protections against retaliation. A verbal complaint made to a person
in the human resources department, or even a threat to file a discrimination
claim, may qualify as a protected activity. In one case, a worker sent her su-
pervisor a memorandum accusing him of exhibiting a “sexist mentality” toward
her, and advising him that she would not hesitate to seek legal redress if this
“sexism” did not cease. The court ruled that although the worker used the
terms “sexist” and “sexism” rather than “discrimination,” she nevertheless had
engaged in a protected activity.”

A worker’s action undertaken in opposition to an employer’s discriminatory
conduct is protected so long as the worker acts reasonably and in a good-faith
belief that the conduct is discriminatory. When Linda Love, a vice president
for advertising employed by Re/Max of America, learned that male employ-
ees in positions comparable to hers had been given substantial raises while
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she had not, she not only sent a memo to the president of the company re-
questing a raise but also went one step further. She attached to her memo a
copy of the Equal Pay Act. Two hours later she was fired. A court later ruled
that Love had made a good-faith assertion that the company had violated the
Equal Pay Act, and thus she was entitled to recover damages resulting from
the discharge ordered in retaliation for asserting her EPA rights.8

As we have seen in previous chapters, the courts frequently dismiss a
worker’s discrimination claim. In these cases, may a worker still proceed with
a retaliation claim? This question arose in the Donnellon case against Fruehauf
Corporation, and the decision of the court reflects the position the federal
courts generally have taken with regard to the issue: A charge of retaliation
may be valid even if the employer has not engaged in a discriminatory prac-
tice. The worker need only demonstrate that at the time she filed her charge,
she had a good-faith, reasonable belief that the challenged employer practice
violated the law. If an employer then acts adversely to the worker’s interest
because she has asserted a discrimination claim, it may be held liable for re-
taliation, even if the worker’s underlying discrimination claim ultimately is de-
termined to have been without merit.

A case in point: After working several years as a loan processor for the Syra-
cuse, New York, office of the Green Tree Credit Corporation, Stephanie Quinn
complained to Green Tree’s main office in St. Paul, Minnesota, that two of her
supervisors had sexually harassed her and had forced her to work in a hostile
work environment. Following a subsequent company investigation of the Syra-
cuse office, Green Tree’s director of human resources informed Quinn that
no evidence had been uncovered to support her allegations. Quinn responded
by filing a formal charge of sexual harassment with the New York State Divi-
sion of Human Rights. Ten days later, Green Tree fired Quinn, who then filed
a retaliation charge with the New York State agency. Quinn later filed suit
against Green Tree and her two supervisors, but the court dismissed her sexual-
harassment and hostile-environment claims on the ground that the conduct she
described as sexual harassment was insufficiently serious to support them. But
rather than dismiss Quinn’s retaliation charge, the court permitted it to
proceed.

In order for Quinn to establish a claim of retaliation, she had the burden of
proving, as does any other worker who makes such allegations, the three ba-
sic elements of a retaliation case: (1) She had participated in a protected activ-
ity; (2) she was then subjected to an adverse employment action; and (3) a
causal relation existed between the protected activity and the adverse employ-
ment action. Quinn had no difficulty in establishing the second and third ele-
ments of proof. Her termination obviously was an adverse employment action,
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thus satisfying the second element. The causal connection between the
worker’s participation in a protected activity and the employer’s adverse em-
ployment action affecting that worker may in some instances, as in this case,
be established through reliance upon the short time lapse between the pro-
tected activity and the adverse employment action. An elapse of only ten days
between the filing of Quinn’s charge with the State Division of Human Rights
and the date of her firing satisfied the third element of proof. But it was with
the first element of proof that the court had difficulty. When Quinn filed her
sexual-harassment claim, did she have a reasonable and good-faith belief that
she had been sexually harassed? If she did not, then the filing of her claim
was not a protected activity, and her retaliation claim should be dismissed.

The evidence revealed that six months before Quinn had filed her claim,
she had consulted with a representative of the State Division of Human Rights
concerning the law as it pertained to sexual harassment. It was only after con-
ferring with the state agency that Quinn presented the company with notice
that she intended to formally charge it with sexual harassment. Although the
acts of sexual harassment alleged in her charge were later held by the court
as not severe enough legally to support her charge, they were not totally with-
out substance. The record disclosed that one of her supervisors had told Quinn
that she had been voted the “sleekest ass” in the office and that on another
occasion he had deliberately touched her breasts with some papers he was
holding in his hand. Although this evidence may have been insufficient to le-
gally establish a sexual-harassment claim, the court nevertheless believed that
it might have been adequate to persuade Quinn at the time that she had been
subjected to acts of sexual harassment:

To prove that the filing of her particular complaint with the [New York State
agency] . .. was a protected activity, Quinn need not establish that she suc-
cessfully described in that complaint conduct amounting to a violation of Title
VIL. . .. She need only demonstrate that she had a “good faith, reasonable
belief that the underlying challenged actions of the employer violated the law.”
Thus, it is possible for an employee to reasonably believe that specified con-
duct amounts to harassment, even when that conduct would not actually
qualify as harassment under the law. . . . Though we [hold] that Quinn has
failed to adduce facts sufficient to establish Green Tree’s liability for sexual
harassment, we are satisfied that her complaints of sexual harassment . . .
included evidence sufficient to sustain a good faith, reasonable belief that
Green Tree stood in violation of the law. ?

The filing of a discrimination charge with the New York State Division of
Human Rights was a protected activity, even though Quinn’s sexual-harassment
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claim ultimately was dismissed. Because her claim was not without substance,
and because she had consulted a representative of the state agency charged
with administering state laws barring sexual harassment, Quinn could very well
have formed a good-faith, reasonable belief that the conduct she experienced
amounted to sexual harassment. Although Green Tree was guilty neither of
sexual harassment nor of maintaining a hostile work environment, it neverthe-
less had to answer for its conduct in discharging Quinn after she engaged in a
protected activity.1°

In my book Age Discrimination in the American Workplace: Old at a Young
Age, 1 relate the story of one of my clients who charged her employer with
age and sex discrimination, as well as retaliation. Her case aptly illustrates the
difficulties employers create for themselves when they unreasonably react to
a worker’s charge of discriminatory conduct. Since her case eventually was
settled pursuant to terms that bar discussion of its details, I use fictitious names
in telling her story.

I doubt that I have ever had a more difficult client than Barbara Jones. She
was overly critical of everyone and everything, including me and the handling
of her case. She was obstinate, intransigent, and uncompromising. Nearly all
of our meetings and discussions about her case ended in anger and frustra-
tion. On at least four occasions, I pleaded with her to find another lawyer. Al-
though she tried, she was unsuccessful in persuading any other lawyer to
assume responsibility for her case. She later advised, “You are stuck with me;
better make the best of it.”

Jones first came to my office convinced she was about to be fired, and not
long after, she indeed was terminated. We then filed suit against her former
employer alleging age and sex discrimination. During her last few months on
the job, Jones felt that both age and sex bias had undermined her employer’s
decisions affecting her status as an employee. Initially, I evaluated her claims
of discrimination as rather weak, but sufficient evidence was on hand to jus-
tify proceeding with the case, at least through the initial stages of the litiga-
tion. If we were unable to develop more compelling evidence of either age or
sex discrimination, we might have to withdraw the case or suffer a court-
ordered dismissal. As we proceeded to gather evidence, the likelihood of prov-
ing either type of discrimination grew increasingly more problematic. But in
addition to age and sex discrimination, we also had charged Jones’s employer
with retaliation, claiming that her supervisor had deliberately undermined her
status with the company after she filed discrimination charges with the EEOC.
Evidence supporting the retaliation charge began to mount.

Of course, charging an employer with retaliation is one thing; proving it is
another. As we saw in the Quinn v. Green Tree case, the complainant is required
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to prove a causal connection between her participation in a protected activity
and the adverse or allegedly retaliatory action affecting her employment. A
causal connection may be demonstrated through indirect evidence, such as
the close proximity in time between the worker’s participation in the protected
activity and the employer’s adverse employment action, and also through a sud-
den change in an employer’s attitude toward the worker. Similarly, a pattern
of employer conduct, such as continuous harassment of the worker, may prove
adequate for this purpose.!!

Jones’s employer argued that her termination occurred as a result, not of
any discriminatory conduct on its part, but of interpersonal problems Jones
had with her co-workers and supervisors. She was described as generally un-
cooperative, insubordinate, overly opinionated, and argumentative and was por-
trayed as creating such a disruptive force in the office as to require her
termination. My own experience with Jones suggested that this description was
not wholly unwarranted, and that many of Jones’s problems may have been of
her own making. Apparently, a host of Jones’s former co-workers was prepared
to testify on the employer’s behalf and against her at the forthcoming trial. Since
Jones’s claims of age and sex discrimination were not developing as we had
hoped, we decided to shift gears and focus our efforts on proving the retalia-
tion charge.

Unlike most workers subjected to discriminatory conduct, Jones had filed
a discrimination charge with the EEOC before, not after, her employment was
terminated. Many workers delay filing until after they have been fired, but in
almost all cases, that is a mistake. Understandably, a worker has no desire to
alienate an employer by filing a discrimination charge, as, guilty or not, an em-
ployer will almost always react negatively. Thus, the charge itself may precipi-
tate additional discriminatory and adverse actions against the worker. But on
occasion, the filing of a charge may generate positive results. In a large com-
pany, it may alert upper management to the existence of discriminatory conduct
among lower- and middle-management employees that upper management
finds reprehensible. Then again, an employer bent on discriminating against
a worker may suddenly desist from such conduct upon realizing that contin-
ued adverse treatment of the worker may result in an additional charge of re-
taliation. Although Jones realized none of these benefits, filing a charge prior
to her termination had been an astute move, and she was about to reap its
benefits.

In accordance with EEOC procedure, a short time after Jones filed her
charge, her employer was advised of the details of her discrimination claim.
Two weeks later, Jones suffered the first in a series of adverse actions by her
employer. The layout of the office in which she and other employees worked
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consisted of parallel rows of cubicles, each randomly assigned cubicle just large
enough for a desk and chair. The cubicle walls were little more than waist high,
affording little privacy. Jones’s supervisor occupied one of the front cubicles,
and Jones sat in one in the rear. Now, the seating arrangement was changed.
Her supervisor moved to a rear cubicle, and he assigned Jones to a cubicle
immediately in front of his, which allowed him to monitor her daily activities.
As the company’s most senior worker, Jones was humiliated in the presence
of her co-workers when her supervisor daily peered over her shoulder and re-
corded her every move. It was apparent that after Jones filed the EEOC charge,
the decision had been made to fire her, and the change in seating arrange-
ment facilitated the gathering of evidence to support her forthcoming
discharge.

After scrutinizing her work for nearly two months, Jones’s supervisor is-
sued her a warning notice, citing three incidents of “improper conduct dem-
onstrating a lack of responsibility.” All three incidents were based upon false
premises, as Jones was able to demonstrate. In fact, while preparing a response
to the warning notice, Jones learned that a fellow worker had witnessed one
of the cited incidents and had confirmed the falsity of the supervisor’s account.

Not long after, Jones received a “marginal” rating on her annual performance
evaluation. Her supervisor had manipulated the evaluation to support the alle-
gations asserted in the warning notice and had recognized none of Jones’s
achievements during the previous year. A few weeks later, as Jones was enter-
ing the cubicle area, she accidentally brushed against her supervisor, who was
sitting in his cubicle. He accused her of assaulting him. Jones, at least a foot
shorter and 150 pounds lighter, was no match for him and, although the accu-
sation obviously was spurious, he fired Jones the following day.

Once these facts were assembled, a clear picture of retaliation emerged. The
three basic elements of a retaliation claim were present. After Jones had en-
gaged in a protected activity—the filing of a discrimination charge with the
EEOC—her employer had taken adverse employment actions against her. The
causal connection was apparent in the close proximity in time between her fil-
ing and the first adverse action taken against her. In addition, the sudden
change in her employer’s attitude toward her—her personality idiosyncrasies,
if not applauded, had at least been tolerated—as well as its subsequent pat-
tern of adverse conduct, provided us with proof of a causal connection between
the filing of the EEOC charge and the ensuing adverse actions, including her
termination.

Ultimately, Jones’s case was settled for a figure equal to more than seven
years’ salary—a sum far in excess of my original evaluation of her case. The
strength of the retaliation charge was a significant factor in the employer’s
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decision to settle the case rather than to proceed to trial. If the case had not
been settled, we might well have met defeat on the age and sex discrimina-
tion charges, but the retaliation charge appeared solid. The employer was un-
willing to let a jury decide that issue.

The reaction of many employers to charges of discrimination does not vary
much from their responses to charges of fraud, theft, or other criminal activ-
ity. Employers are all too prone to strike back at any worker who even utters
the word “discrimination.” This is particularly true in sexual-harassment cases.
Once a supervisor is accused of acts of sexual harassment, he is likely to make
life extremely difficult for the victim of his harassment.

In Margaret Toscano’s sexual-harassment claim against the Veterans Ad-
ministration (see chapter 14), Toscano was one of a number of applicants for
promotion to an administrative position at a Veterans Administration Hospital,
but the applicant eventually selected for the position was having a sexual af-
fair with the supervisor who had been assigned to choose the candidate for
promotion. When Toscano complained that the selection had been made on
the basis of sexual favors, she was told that no one was interested in her com-
plaint and that she should stop “rocking the boat.” The supervisor who had
made the promotion decision then started to treat Toscano differently. He
halted the daily briefing he had customarily given her and altered her job as-
signments, thus making it significantly more difficult for her to perform her
job functions properly. He also deliberately participated in conduct intended
to create the false impression among Toscano’s co-workers that she was en-
gaged in an affair with him. The court recognized the supervisor’s conduct as
retaliatory and ruled accordingly.12

In some sexual-harassment cases the retaliatory conduct takes the form of
continued and intensifed harassment. Judy Morris, an employee of the Oldham
County Road Department in Kentucky, accused her supervisor, Brent Likins,
of engaging in sexually harassing conduct. After Morris complained of his con-
duct, the department transferred Likins and directed him not to communicate
with Morris unless a third party was present. Despite this directive, Likins con-
tinually telephoned Morris solely, as she alleged, to sexually harass her. Mor-
ris also claimed that Likins drove to her work site on several occasions and
sat in his car outside her building, staring at Morris’s window and making faces
at her. On one occasion, he allegedly followed Morris home from work, pulled
alongside her mailbox, and “gave her the finger.” Morris also claimed that
Likins destroyed the television set in her office and on several occasions threw
roofing nails on her driveway. The court concluded that Likins’s ongoing ha-
rassing conduct clearly was retaliatory.13

Every action adverse to an employee does not necessarily rise to the level
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of retaliation. For example, a change in work hours or the assignment of addi-
tional or new responsibilities may change working conditions only minimally.
Title VII was not designed to address every decision that arguably might have
some tangential effect upon the worker’s conditions of employment.14

Finally, an employer may be held liable for retaliatory acts even after the
employment relationship has been terminated.!> An employer who issues a
negative and unwarranted adverse job reference for an ex-worker who had en-
gaged in a protected activity may find itself liable for damages if the negative
reference causes the worker to lose a job opportunity.



Seventeen

Proving Sex
Discrimination in Court

Proving that an employer intended to discriminate against a female
worker is critical to establishing liability for sex discrimination (except in dis-
parate impact cases, discussed later in this chapter). The worker’s lawyer must
produce evidence sufficient to prove that gender was a determining factor in
the employer’s decision that adversely affected his client—not necessarily the
only factor, but a factor that made a difference in the employer’s decision.

Proving an employer’s discriminatory intent is never easy. Employers have
learned to mask acts of employment discrimination with the appearance of busi-
ness propriety. As the Supreme Court has observed, employers neither admit
discriminatory animus nor leave a paper trail disclosing it. Thus, few employ-
ment discrimination cases turn on direct or “smoking gun” evidence of sex
bias. Employers do not place memoranda in their files that openly admit to an
employment decision based on a worker’s gender. Even the least sophisticated
of employers is careful not to leave a trail of discriminatory conduct, and it
would be rare indeed for a corporate executive to take the witness stand and
freely affirm he acted adversely to the interests of a female worker solely be-
cause of her gender.!

Employment discrimination suits involve numerous complex procedures
that make establishing a case difficult, since they allow employers to create
barriers that block or divert plaintiff workers from achieving their litigation
goals. In addition, these procedures do not readily lend themselves to resolv-
ing employment discrimination cases. The complexities of corporate decision
making often cannot be adequately analyzed in the adversarial framework of
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the courtroom. But the litigation process nevertheless insists on an either/or
explanation—a discriminatory motive either was or was not the basis of a par-
ticular employment decision. Moreover, in employment discrimination litiga-
tion, “unambiguous villains and victims are increasingly more difficult to
identify.”2 How then does a sex discrimination complainant—while avoiding
employer-initiated barriers and contending with unwieldy legal procedures—
prove that a discriminatory intent, rather than a legitimate business reason, mo-
tivated an employment decision that adversely affected her employment status?

Direct Evidence of Discrimination

The legal procedures used in proving sexual-harassment claims often
vary from those used in proving other types of sex discrimination cases. The
elements of proof required in a sexual-harassment case are more closely al-
lied with those common to other types of litigation, such as those involving
tort claims. The claimant in a tort case must prove she suffered an injury or
damages directly as the result of the negligent or deliberate act of the defen-
dant, or as a consequence of the defendant’s failure to act in circumstances in
which the law requires him to act. The claimant in a sexual-harassment case
generally establishes her case by proving she suffered an injury or damages
directly as the result of a sexual act—unlawful under the precepts of Title VII—
committed by the defendant in the workplace. The complainant nearly always
relies solely upon direct evidence in proving she was the victim of sexually
harassing conduct.

Unlike sexual harassment cases, direct evidence of sex discrimination, more
often than not, is unavailable to the plaintiff. Due to current legal and social
sanctions, people generally repress demonstrations of overt sexism and bias.
Thus, even if an employer is aware of his own gender bias, he is unlikely to
express it openly. Even if fellow workers were to observe discriminatory acts
committed by their employer, and thus could offer the court direct evidence
of those acts, they may be reluctant to come forward to testify on behalf of
the complainant for fear of jeopardizing their own careers.3 As a result, cases
that turn on direct evidence of sex discrimination are the exception. Debbie
Moore’s sex discrimination case against Alabama State University was one of
the exceptions.

After Moore had worked in the university’s admissions office for eight years,
the university promoted her to admissions staff assistant, second in command
to the director. Later, when the position of admissions office director became
vacant, Roosevelt Steptoe, the university’s vice president of academic affairs,
asked Moore to assume increased responsibilities, and for a time she shared
the duties of the admission office director’s position with another employee.
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Moore had every expectation that she would be awarded with further promo-
tion, and she eagerly awaited advancement to admissions director. Her appli-
cation for the director’s position, however, was rejected by a committee
appointed to screen and interview candidates. Moore alleged that Steptoe’s bias
against women led him to interfere with the application process, thus under-
mining her candidacy.

Steptoe played a major role in the university’s hiring process; he appointed
the committee that screened and interviewed applicants for the director’s po-
sition, and after receiving the committee’s recommendations, he made the fi-
nal decision. Moore focused on two incidents she claimed epitomized Steptoe’s
bias against female workers. While walking across campus on one occasion,
Moore was confronted by Steptoe who, noticing Moore’s pregnant condition,
commented, “I was going to put you in charge of that office, but look at you
now.” Later, Steptoe told Moore he would not consider her for the director’s
position because she was married with a child, the director’s job entailed far
too much traveling for a married mother, and, in any event, a woman should
stay home with her family.

Moore sued the university for sex discrimination. The primary trial issue
focused on Steptoe’s comments regarding Moore’s pregnancy and her duties
as a mother. Did these comments constitute direct evidence of a discrimina-
tory bias against Moore? For statements of this type to be considered direct
evidence of discrimination, the law requires that the plaintiff demonstrate that
the comments are capable of only one interpretation—that they reflect a dis-
criminatory attitude correlating to the discrimination complained of—and that
they were made by a person involved in an employment decision affecting the
worker. The court ruled that Steptoe’s comments did indeed qualify as direct
evidence of discrimination. The comments were made by an official with decision-
making authority, neither statement was subject to multiple interpretation, and
“neither required any leap of logic or inference” to conclude that an act of dis-
crimination had occurred.4

Remarks based on sex stereotypes like those expressed by Steptoe may or
may not—depending upon the circumstances—be considered direct evidence
of sex discrimination. In one case, a supervisor, in an angry outburst that fol-
lowed his detection of a deficiency in a woman’s job performance, shouted that
he did not want any women working in his office. Although inappropriate and
illustrative of a negative view of women in general, the remark, in and of itself,
was insufficient to be considered direct evidence that established a discrimi-
natory intent regarding that particular worker.> In other circumstances, such
a remark could very well be perceived as constituting direct evidence of a dis-
criminatory motive.
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Indirect Evidence of Discrimination

Since direct evidence of sex discrimination is often not available to
assist the worker, the lawyer representing a sex discrimination claimant must
search out indirect or circumstantial evidence of sex bias. Soon after enact-
ment of Title VII, the Supreme Court established ground rules for evaluating
indirect evidence of discrimination. These rules were based on the Court’s ob-
servation that an employer invariably responds to a charge of discriminatory
behavior with the argument that behind the employment decision that ad-
versely affected the worker lay a legitimate, nondiscriminatory reason. If the
worker establishes that the purported nondiscriminatory reason was not the
employer’s actual reason, or that the employer’s reason simply is not credible,
the court may assume that the employer proffered such a reason only to cover
up an unlawful motive.6 The Supreme Court explained why it was justified in
making such an assumption: “We are willing to presume this largely because
we know from our experience that more often than not people do not act in a
totally arbitrary manner, without any underlying reasons, especially in a busi-
ness setting. Thus when all legitimate reasons for an [employer’s decision] have
been eliminated as possible reasons for [its] actions, it is more likely than not
the employer, who we generally assume acts only with some reason, based [its]
decision on an impermissible consideration such as race [or gender].””

Thus, the task of the worker’s attorney is to prove that the employer’s stated
reasons for its actions were pretexts offered only to cover up discriminatory
intent and that the employer has concealed its real reasons. The attorney must
prove that the employer’s expressed reasons are “pretextual” and were offered
by the employer only to cover up its discriminatory intent.

One way to prove intentional discrimination is thus to show that an employer
offered a false explanation for its decision that adversely affected the worker.
A court or jury may infer from the falsity of the explanation that the employer
has dissembled or misrepresented the facts to cover up a discriminatory
purpose.

Once the employer’s explanation, because of its falsity, is eliminated from
consideration, discriminatory conduct may well be the most likely alternative
explanation, especially since the employer, who is in the best position to as-
sert the actual reason for its decision, failed to do so. Thus, a court or jury
may infer the ultimate fact of discrimination from the falsity of the employer’s
explanation.8 A federal appellate court has succinctly explained this rationale:
“Resort to a pretextual explanation is like flight from the scene of a crime, evi-
dence indicating consciousness of guilt, which is, of course, evidence of ille-
gal conduct.” Thus, in a pretext case, the worker is required to prove that the
employer has opted not to express its true reasons for acting as it did. She
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must prove that the employer’s reasons are “pretextual,” and these reasons
would not have been offered by the employer except to cover up its discrimi-
natory intent.

Many sex discrimination suits involve indirect evidence and focus on the
motivation that underlies an employer’s decision. Are the reasons advanced
by the employer for its employment decision credible? Are they its actual rea-
sons, or was the decision motivated by an impermissible factor, such as the
worker’s gender? Are the reasons asserted by the employer merely pretexts,
proffered by the employer to cover up the true nature of its decision, namely,
that it was discriminatory? Even if an employer’s reasons did, in fact, serve as
one of the bases for its decision, was the employer also motivated to make that
decision because of the worker’s gender? These are the issues that typically
confront juries hearing sex discrimination cases.

In a case that relied upon both direct and indirect evidence, Karen Emmel
sued the Coca-Cola Bottling Company of Chicago after it promoted five men
to newly created upper-management positions. Because she had not been in-
cluded among those promoted, Emmel charged the company with violating
Title VII. Later, when Coca-Cola again passed over Emmel in a set of similar
promotions, she filed a second charge of sex discrimination. The two charges
eventually were litigated in a federal court, where a jury found in her favor
and awarded her substantial compensatory and punitive damages. Coca-Cola
then asked the court to overturn the jury verdict, and when the court refused,
Coca-Cola appealed.

Here, in summary, is the evidence the appellate court reviewed. Emmel be-
gan her career at Coca-Cola as an account manager, rose to district sales man-
ager, and then was promoted to cold drink specialist, a position that required
her to maintain exclusive purchase agreements with existing accounts, develop
new business, and increase the services furnished to customers. Subsequently,
Coca-Cola created five upper-management positions called area development
managers (ADMs). Each of the five employees promoted to ADM positions—
all males—had considerably shorter careers with Coca-Cola and much less time
in supervisory positions than Emmel. The following year, the company an-
nounced the creation of three upper-management “key account executive” po-
sitions, and again the three workers promoted to these positions—all
males—had shorter careers with Coca-Cola and less supervisory experience
than Emmel.

Emmel based her indirect evidence case on her allegations that she was
far better qualified than the male workers selected for these positions. One of
the men promoted to an ADM position had just over five years’ experience with
the company, compared to Emmel’s twenty years. Another had two and one-
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half years of supervisory experience; Emmel had eight. In addition to longer
service and more supervisory experience, Emmel, unlike some of those pro-
moted, had a positive employment history. While Emmel had won manager-
of-the-year awards, one of the promoted male workers received four disciplinary
warnings during the four years prior to his promotion. Emmel had a college
degree, while some of the promoted employees did not.

In response to Emmel’s position, Coca-Cola asserted that it did not base
the selection of the workers for promotion on length of service, supervisory
experience, or college education, but rather on a selection process designed
to determine who was the best person for the job, and in this process it was
determined that Emmel was not the best person for any of the eight positions
in question. But at the trial, the jurors rejected the company’s explanation, find-
ing that the reasons given for the selection of the male employees were not
credible and thus were pretexts, either false or not the actual reasons for de-
nying Emmel a promotion.

The appellate court agreed with the jury’s finding of pretext and ruled that
sufficient evidence had been offered to support it. Included in the evidence
were company memoranda pertaining to the promotions that contained state-
ments undercutting testimony given at the trial by company witnesses. The
court also was influenced by the fact that the company’s explanation presented
at the trial for not promoting Emmel differed from the explanation given to
Emmel at the time the company rejected her for promotion. The court com-
mented: “If at the time of the adverse employment action the decision maker
gave one reason, but at the time of the trial gave another reason which was
not supported by documentary evidence, the jury could reasonably conclude
that the new reason was a pretextual after-the-fact justification.”

As noted, Emmel did not rely solely on indirect evidence. Her case was a
mix of both indirect evidence of pretext and direct evidence of sex bias. Di-
rect evidence of sex discrimination surfaced in a remark made by one of the
company’s vice presidents at the time of Emmel’s rejection for promotion to
an ADM position. He told Emmel that she had not been awarded the promo-
tion because company officials were averse to the placement of women in upper-
management positions. A number of other comments and statements of
company executives, each demonstrating a bias against the elevation of women
to upper management, also were received in evidence. Based on this evidence,
the appellate court ruled that the jury was justified in concluding that a perva-
sive attitude existed among company executives that women did not belong
in the company’s upper echelon. Since direct evidence of sex bias as well as
indirect evidence of pretext supported an outcome in Emmel’s favor, the ap-
pellate court declined to overturn the jury’s verdict.10



178 Women and Workplace Discrimination

Pretext cases that are not buttressed by direct evidence of discrimination
are likely to fail unless the evidence of pretext is clear and persuasive. Evidence
that an employer treated its workers unfairly or unequally often will turn ju-
rors against an employer, since many, if not most of them, may be reminded
of episodes of unfair or unequal treatment suffered during their own work ca-
reers. Deborah Kramer produced this kind of evidence in her case against
Nebraska’s Logan County School District.

Kramer began her teaching career as a substitute teacher in the district and
was later certified as a middle school teacher in mathematics, general science,
and natural science. Subsequently, the school district assigned her to teach
high school science. After she spent two years in that position, the high school
principal, Mike Apple, and the school district’s superintendent, John Broadbent,
recommended to the school board that it not renew Kramer’s contract for the
following year. The school board then dismissed Kramer on the grounds that
she could not get along with school administrators, that her competency was
questionable in light of below-average performance evaluations, that she had
failed to function as a team player, and that the school district would be better
served by employing a more cooperative teacher. Kramer then filed suit against
the school district, alleging she had been discriminatorily discharged because
of her gender.

At the trial, Kramer offered evidence that Apple had disciplined her more
severely than he had disciplined male teachers for similar conduct, and sev-
eral female teachers testified they also had been treated inappropriately or un-
fairly because of their gender. Kramer provided the court with copies of written
reprimands prepared by Apple that had been placed in her personnel file, but,
in direct contravention of school policy, neither had Apple signed them nor
had she received copies of them. She also produced evidence that Apple and
Broadbent had materially misrepresented the facts when they informed the
school board that her performance evaluations were below average, when in
fact five out of six of her evaluations were rated average or better. Kramer ad-
duced evidence that fifteen of the seventeen tenured teachers in her school
had signed a letter in her support, thus rebutting the “team player” allegation,
but Apple and Broadbent failed to present the letter to the school board.
Kramer argued that the evidence relating to her competency and to Apple’s
and Broadbent’s unfair treatment of her and other female teachers supported
a finding that the reasons given for her dismissal were pretextual, and that
Apple and Broadbent, in recommending nonrenewal of her teaching contract,
had been motivated by sex bias. The jury agreed and awarded Kramer back
pay and compensatory damages.!!
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Another pretext case was that of Pamela Long, an Asian American, holder
of a master’s degree in accounting and fluent in the Japanese language, who
applied to Ringling Brothers-Barnum & Bailey for a controller’s position in
Japan. Long was willing to relocate to Japan and travel extensively, if neces-
sary, and she possessed sufficient accounting experience and computer capa-
bility to perform the functions of the controller’s position. Ringling, however,
was unwilling to interview her. A recruiting firm later informed Long that
Ringling had declined to consider her for the position because she was a
woman, that Ringling thought a woman would be ineffective in the controller’s
position on account of the cultural bias against working women in Japan, and,
moreover, that it was concerned about a woman traveling alone in a foreign
country. Long filed a legal action against Ringling for sex discrimination.

Ringling hired a man for the position, but at the trial, it denied that it had
specifically set out to hire a male. Ringling claimed that Long had not filed her
application soon enough to be considered for the position, since insufficient
time then remained to train her for the position. But evidence submitted at
the trial disclosed that when Ringling received Long’s application, the position
was still open. In addition, Ringling’s witnesses presented conflicting testimony
regarding the extent of training required. One testified that a two-month train-
ing period was necessary, another that Ringling had no established period of
training, and still another that a person with Long’s experience would require
little training. The court, sitting without a jury, ruled that in view of Long’s
extensive accounting experience, together with her fluency in the Japanese lan-
guage, Ringling had more than sufficient time to train her if they were of a
mind to. Based on the evidence, the court was persuaded that Ringling’s rea-
sons for not interviewing Long were pretextual:

The Court believes that Ringling has articulated no more than an after-the-
fact attempt to legitimize an unlawful discriminatory decision not to inter-
view nor employ Plaintiff. . . . [The evidence] establishes, in the opinion of
this Court, that Ringling wanted a male and that Plaintiff was rejected be-
cause she was a woman. . . . Having rejected Ringling’s proffered reason for
not interviewing nor hiring Plaintiff, the Court reaches the ultimate conclu-
sion that Ringling’s decisions were motivated by intentional discriminatory
considerations, and that Plaintiff did prove by a preponderance of the evi-
dence that Ringling intentionally discriminated against her because of her
sex/gender.12

In another case, a female worker was allegedly terminated for insubordina-
tion and absenteeism, but these were not the reasons given her at the time. In
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fact, not until an unemployment compensation hearing several months after
the worker’s discharge did the employer mention the insubordination and ab-
senteeism allegations. When the employer again asserted them at the trial of
the worker’s sex discrimination case, the court noted that since these were
not the reasons provided the worker at the time of her dismissal, they were of
doubtful authenticity, and the circumstances suggested that they were fabri-
cated after the fact to justify a decision made on other grounds. Based on these
and other facts, the court ruled that the reasons given for the worker’s dis-
charge were pretextual, and it awarded judgment in favor of the worker.13

A fairly high proportion of pretext cases are dismissed at the summary judg-
ment stage of the litigation or after trial, as was true for Jan Johnson, a resi-
dent physician at the Baptist Medical Center in Kansas City, Missouri. Her
attending physician, or supervisor, was Lawrence Rues, an associate director
of the hospital’s family care center. After Johnson had been in the residency
program for a year and a half, the hospital informed her that she had failed to
meet its minimum standards of acceptable performance, and it presented her
with the choice of termination or resignation. Johnson chose to resign, and
then sued the hospital for sex discrimination.

Baptist Medical furnished the court with substantial evidence of its displea-
sure with Johnson’s performance. Her evaluation forms for the most part dis-
closed “needs much improvement” ratings, and recorded faculty comments
touched on her weak knowledge base and inability to diagnose and manage
patients. Johnson attributed her low marks to Rues and other faculty members
she claimed harbored a discriminatory animus toward women. She character-
ized Rues as “intimidating, abusive, and judgmental” in dealing with her and
other female residents, but as “patient and understanding” when dealing with
male residents. Johnson also claimed that certain male residents with perfor-
mance evaluations similar to hers were not asked to leave the program. The
evidence revealed, however, that these male residents had fewer unfavorable
evaluations than she. Johnson’s support for her other allegations was largely
hearsay, and she could offer the court little other probative evidence in sup-
port of her positions. Johnson thus was unable to establish a case of pretext,
and her case was dismissed.!4

Pretext appears in myriad forms and is often detected only through the vigi-
lance of the affected worker. Because she is better informed than anyone else
regarding the particulars of her own job, she generally is in the best position
to evaluate the accuracy and truthfulness of the reasons advanced by her em-
ployer to justify its adverse employment decision. Her ability to root out the
facts underlying the employer’s decision often determines whether a pretext
case will succeed or fail.
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Disparate Impact

Nearly all of the cases reviewed in this book fall into a category of
discrimination lawsuits known as “disparate treatment” cases.!5 “Disparate
treatment” refers to an employer policy or practice that treats some workers
less favorably than others, sometimes because of their gender. A classic ex-
ample of a disparate treatment case involved the termination of the Nebraska
schoolteacher discussed earlier in this chapter. In Kramer, the schoolteacher
alleged that her principal had disciplined her more severely than male teach-
ers, and other female teachers testified they had been treated inappropriately
or unfairly because of their gender. Unequal treatment and disparate treatment
are synonymous, and disparate treatment is the most common form of employ-
ment discrimination. The disparate treatment of male and female workers un-
derlies a large proportion of sex discrimination cases.

“Disparate impact,” as distinguished from “disparate treatment,” comes into
play in a sex discrimination case when an employment policy or practice that
appears on its face to be neutral or nondiscriminatory falls more harshly upon
women than upon men. Employment decisions or practices that appear to
be fair in form but are discriminatory in practice disparately impact female
workers.

Workers who rely on the disparate impact approach to proving discrimina-
tion are generally trying to eliminate employment policies or practices that cre-
ate barriers to job opportunities and advancement or in some other fashion
seriously disadvantage women. As an example, an employer, in connection with
certain jobs, may establish height and weight requirements that disproportion-
ately disqualify women from consideration and thus disparately impact female
applicants for those positions.

In disparate impact cases, an employment policy or practice may have been
adopted without a deliberately discriminatory motive, but it may nevertheless
constitute the functional equivalent of an act of intentional discrimination. As
one court explained it: “In essence, the disparate impact theory is a doctrinal
surrogate for eliminating unprovable acts of intentional discrimination hidden
innocuously behind facially neutral policies or practices.”16

Female workers who rely on the disparate impact approach are not required
to prove that the employer was motivated by a discriminatory purpose in initi-
ating or implementing the targeted policies or practices. The motivation of the
employer is irrelevant to the outcome of this type of case. If the workers can
establish that an employment policy disproportionately affects women because
of their gender, the employer must show, if it hopes to prevail, that the policy
is essential to its business needs. But even if it is essential, the workers may
nonetheless carry the day if they can show that the employer has available to
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it other policies that it could implement, if it wished, that would impact female
workers less disadvantageously.

A plaintiff alleging disparate impact in an employer’s hiring practices must
establish three elements:

1. A significant disparity exists between the proportion of women available
for a particular position and the number of women hired for that position.

2. The employer has in place a specific, facially neutral employment practice
that affects the rate of hiring women.

3. A causal nexus exists between the employment practice and the disparity.

Once the plaintiff worker has established these three elements, the employer
may attempt to justify the challenged practice by showing that it serves a le-
gitimate, nondiscriminatory business objective. But as noted, even if the em-
ployer succeeds in establishing such a business need, the worker may still
prevail by showing that another employment practice, impacting women less
harshly, is available to the employer to satisfy its business objectives.

The disparate impact approach to proving sex discrimination is most often
used in broad-based class actions and in connection with EEOC litigation initi-
ated on behalf of a large number of complainants. Nevertheless, an individual
worker complainant and her attorney must remain alert to the possibility of
taking this approach when circumstances warrant. This is particularly the case
when it may not be possible to prove that an employer has intentionally en-
gaged in acts of discrimination.

Employer Defenses

Although a vast number of defenses are available to employers con-
testing worker claims of sex discrimination, employers assert certain defenses
with some regularity, and we will examine two of them, each of questionable
validity.

Suppose a female worker is terminated but replaced by another woman. Is
she foreclosed from proving that her employer was guilty of sex discrimina-
tion by reason of the fact that she was replaced by a woman and not a man?
Numerous employers have asserted this defense, usually with little success.
Even when a woman is fired and replaced by another woman, she may have
been treated differently from her male co-workers. Her employer may have
terminated her on account of a single lapse in performance, while it may af-
ford a man working at her side far greater latitude before reaching the stage
of dismissal. In these circumstances, who replaces a female worker is largely
irrelevant. Thus, even when a female worker cannot claim that her employer
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replaced her with a man, she may still allege that her employer treated her
less favorably because of her gender. That her replacement is a woman dem-
onstrates the employer’s willingness to hire women but does not support the
employer’s claim that the decision to fire the worker was made without dis-
criminatory intent, or that the employer does not discriminate against women
in other workplace matters.1”

Let us take this a step further. An employer discharges a female worker
and replaces her with another woman. Moreover, the person who made the
decision to fire the worker also is a woman. May the fired women assert a valid
Title VII claim? This was the situation Dawn Veatch confronted when she sued
her employer, the Northwestern Memorial Hospital in Chicago. Veatch alleged
that after sixteen years with the hospital, she was summarily discharged by
her supervisor, a woman. The hospital maintained that Veatch should be barred
from continuing with her legal action, as she could not assert a valid claim of
sex discrimination because a woman made the decision to terminate her and
her replacement also was a woman. The court rejected the hospital’s position
on the ground that the mere fact that one woman fired another does not prove
that the decision to fire was free of sex discrimination. The court expanded
on that view: “When power and status are distributed unevenly, administrators
may sometimes view members of some groups as more easily expendable than
others—either because of some misplaced notion of inferiority or because some
groups with less power cannot protest adverse treatment as effectively.” Thus,
a supervisor, man or woman, may discern that a decision that adversely affects
a female employee may spawn less opposition and create less friction in the
workplace than a decision that adversely affects a male employee. Moreover,
a female supervisor working in an institution dominated by males may feel extra
pressure not to be soft on female subordinates, and this pressure may moti-
vate her to act less favorably toward female workers. Therefore, the mere fact
that Veatch was fired and replaced by a woman did not legally bar her from
proceeding with her case.18

Another strategy, the “same actor” defense, has recently gained popularity
with employers in cases where the same person who hired a female worker
later fires her. It is based on the rationale that if the same person both hired
and fired a worker, it is unrealistic to assume that discriminatory intent was
absent at the time of the decision to hire but present at the time of the deci-
sion to fire. As one court observed, from the viewpoint of the employer, “it
hardly makes sense to hire workers from a group one dislikes . . . only to fire
them once they are on the job.” The court then established the following rule:
“In cases where the hirer and the firer are the same individual and termination
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of employment occurs within a relatively short time span following the hiring,
a strong inference exists that discrimination was not a determining factor for
the adverse action taken by the employer.”19

A case in point involved Evelyn Sasmor, a senior vice president at Harcourt,
Brace & Company, who hired Mary Bradley as an information services man-
ager. Approximately one year later, Sasmor terminated Bradley, allegedly be-
cause of performance problems. Bradley later claimed in her sex discrimination
case against Harcourt, Brace that Sasmor’s real reason for terminating her was
that she wanted to give Bradley’s position to a man. The court was dubious; if
Sasmor had preferred a man in the position, why did she not hire a man in
the first instance? Bradley attempted to buttress her case by offering evidence
that Sasmor appeared to favor Bradley’s subordinate, Tom Jackson, but the
court was of the opinion that Sasmor’s favoritism of Jackson stemmed from
his competence, particularly in light of Sasmor’s negative view of Bradley’s per-
formance. The court then applied the same-actor defense, holding that where
the same actor is responsible for both the hiring and the firing of a discrimi-
nation plaintiff, and the actions occur within a short period of time, a strong
inference arises that there was no discriminatory motive involved in the deci-
sion to fire the plaintiff. The court dismissed Bradley’s case.20

The same-actor defense has its limitations. In the Bradley case, if Sasmor
hired Bradley with the intention of firing her as soon as she was able to groom
Jackson for the position, application of the same-actor defense would lead to
an injustice. If an employer hires a woman in the belief that she will comply
with certain sex-based stereotypes relating to a woman’s role in the workplace,
and later fires her because she declines to comply with those stereotypes, the
same-actor defense should not be a factor in the case.

When applying the same-actor defense, the length of time between the hir-
ing and the firing affects the strength of the inference that may be drawn that
discrimination was not a factor in the worker’s discharge. Over a period of time,
an employer may develop an animus or bias that did not exist when its hiring
decision was made.?! On the other hand, an employer who is of a mind to treat
male and female workers equally is less likely to change, regardless of the pas-
sage of time. Whenever the same-actor defense is asserted, all the underlying
facts must be explored before any inferences may properly be drawn.
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Compensatory and
Punitive Damages

In determining the amount of monetary damages a victim of sex dis-
crimination may recover, the courts apply a fundamental principle common to
all employment discrimination cases: The worker who proves she has been
discriminated against is entitled to be made “whole.” That is, a worker is en-
titled to be placed in the circumstances she would have been in if her employer
had not discriminated against her. Despite the near universal acceptance of
the “make whole” standard of relief, the remedies available to female workers
for the discriminatory conduct of their employers fall short of that standard in
two material respects: A woman may be denied full recovery of the punitive
and compensatory damages awarded her by a jury, and, in certain instances,
she may even be denied all damages.

Before 1991, Title VII did not specifically authorize the recovery of dam-
ages for pain and suffering, commonly referred to as “compensatory damages.”
The statute also failed to provide for the recovery of punitive damages. Al-
though the remedies provisions of Title VII were broadly stated, almost all
federal courts relied on the absence in the statute of any specifically stated
provisions for the recovery of either compensatory or punitive damages to deny
women recovery of those damages. In sexual-harassment cases, where the pri-
mary damages suffered by the victims of the harassment nearly always are of
a compensatory and punitive nature, the harassed victims were effectively left
without a remedy. Workers who sued their employers for race or national ori-
gin discrimination were able to rely on statutes other than Title VII to recover
compensatory and punitive damages.!

185
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In 1991, Congress admitted its original error and amended Title VII to pro-
vide specifically for the recovery of compensatory and punitive damages.
Unfortunately, the amendment failed to resolve the issue completely. As a con-
cession to the business community, Congress included in the amendment an
adjustable scale of upper limits on the combined amounts of compensatory and
punitive damages that are recoverable by a successful litigant. The upper limit,
or cap, ranges from $50,000 for small employers with between fifteen and one
hundred employees, to $300,000 for employers with more than five hundred
employees.2 Thus, the recovery of compensatory and punitive damages re-
mains limited under Title VII for employment discrimination litigants.

The statutory limitation has proved especially troublesome where a jury
finds the conduct of a defendant employer to have been particularly outrageous,
as was the case with Connie Reynolds’s employer. One of only two female ac-
count executives employed by Octel Communications, Reynolds was the only
female account executive working in its Dallas office when Octel terminated
her after six years of employment. Based on these facts and other evidence
that clearly demonstrated a discriminatory bias against women, a jury deter-
mined that the company had dismissed Reynolds because of her gender, and
it awarded her $150,000 in back-pay damages, $162,000 in front-pay damages,
$800,000 in compensatory damages, and $2.5 million in punitive damages. The
total award amounted to $3,612,000, but because of the statutory limitation on
compensatory and punitive damages, the court was required to reduce the
$800,000 compensatory-damages award and the $2.5 million punitive-damages
award to a total of $300,000. Thus, instead of the $3,612,000 in damages that
the jury determined appropriate, Reynolds ultimately recovered only $612,000.
Three million dollars evaporated with the application of the statutory cap.?

In another case where the court applied the cap, Mary Ann Luciano sued
her employer, the Olsten Corporation, for sex discrimination after three of
Olsten’s senior vice presidents, adamantly opposed to Luciano’s forthcoming
promotion to vice president, formulated a new job description for her, incor-
porating duties in the description upon which she would be evaluated prior to
promotion (see chapter 1). They devised a job description designed to ensure
an unsatisfactory performance evaluation. Still not satisfied, they later increased
Luciano’s job responsibilities, while withholding the support staff she required
to perform the additional duties.

At the conclusion of the trial of Luciano’s sex discrimination case against
Olsten, the jury found that the discriminatory conduct engaged in by Olsten
officials warranted a substantial award of punitive damages. Allowing for the
company’s size and wealth, the jury determined that an award of $5,000,002
was adequate to punish Olsten for its conduct and also sufficiently large to deter
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it from engaging in such conduct in the future. In light of the evidence sub-
mitted in support of Luciano’s claim that the three senior vice presidents de-
liberately undermined her position with the company solely to prevent her
elevation to vice president, the amount of the punitive-damages award was fully
justified. But the court was required by the statutory limitation to reduce the
award of more than $5 million to a mere $300,000, a sum hardly sufficient ei-
ther to punish Olsten for its conduct or to deter its repetition.4

The statutory limitation on compensatory- and punitive-damage awards per-
sists as only one of several barriers that successful sex discrimination com-
plainants confront in striving to obtain adequate monetary recoveries. In
addition to the statutory obstructions to complete relief, the courts frequently
create barriers of their own. Although judges are required to respect juries’
damages awards, they are not required to accept them. Judges must ascertain
whether the evidence admitted in the case supports the jury’s award, and if it
does not, they may either reduce the award to that which they consider sup-
portable by the evidence or order a new trial on damages.

The criteria governing a trial judge’s evaluation of a jury award have been
articulated from a number of perspectives. A jury award should stand without
change unless grossly excessive, bearing no rational relationship to the evi-
dence. It should stand unless a miscarriage of justice would result if the court
were to fail to intercede. It should stand unless the amount of the award shocks
one’s conscience and cries out to be overturned. It should stand unless it ap-
pears to be so excessive as to suggest that the jury was motivated by passion
or prejudice rather than by a reasoned assessment of the evidence presented
at the trial.

A judge should refrain from wholly usurping the jury’s function in assess-
ing damages and should in all instances uphold a jury’s award, provided a rea-
sonable basis exists for the amount awarded. Moreover, a judge may not
overturn an award merely because the judge would have granted a lesser
amount if the trial had been conducted without a jury. A judge’s mere belief
or opinion that the jury was unduly generous is insufficient to warrant inter-
cession.

On balance, the application of these standards by the courts has worked in
favor of employers and contrary to the interests of worker claimants. Too of-
ten, a court’s position on damages appears more closely allied with that es-
poused by the business community. In some instances, judges have appeared
unable to relate to common workplace problems, and, court decisions there-
fore at times appear to be totally divorced from workplace reality. As a result,
large jury awards in favor of discrimination claimants are frequently overturned
or reduced by the courts. Where a jury decides on a substantial award of
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compensatory or punitive damages, the claimant should anticipate that the trial
and appellate courts will scrutinize it closely.

Although in many instances a courtreduced jury award may not be war-
ranted, on occasion it is clearly justified, as in the case of Tammy Blakey. An
airline pilot, Blakey was the first female assigned by Continental Airlines to
captain an A300 Airbus aircraft. Later in her employment, Blakey charged Con-
tinental with sexual harassment, claiming that pornographic pictures had been
placed in the cockpits of its aircraft and that she had been subjected to ob-
scene and harassing comments by fellow workers. The evidence submitted at
the trial supported her claim that even though she had informed Continental’s
managers of these occurrences, company officials had failed to take any mea-
sures either to eliminate the pornography or the obscene comments. In addi-
tion to awards of back pay and front pay, the jury awarded Blakey $500,000 in
compensatory damages for the emotional distress and other pain and suffer-
ing she had experienced on the job. Continental claimed that the jury award
was excessive and should be overturned.

Blakey testified to her own mental suffering and emotional distress, as did
a forensic psychiatrist, testifying as an expert witness, who had reviewed her
medical records but had examined her only once. He affirmed Blakey’s testi-
mony that she had suffered job-related emotional distress, but he also testi-
fied that other events in Blakey’s life unrelated to her work—particularly a
volatile romantic relationship—contributed to her emotional problems.

Some of Blakey’s own testimony also was damaging to her case. For ex-
ample, she testified she had deferred seeking psychological counseling until
three years after the harassing incidents began, and this psychological coun-
seling, when she finally received it, alleviated the symptoms of anxiety and de-
pression she had attributed to the harassing conduct of her co-workers.
Although Blakey’s treating psychologist also was present in the courtroom dur-
ing the trial, for some reason not made known to the court, she was not called
upon to testify on Blakey’s behalf. The trial judge, upon reviewing the evidence
in light of the jury’s damage award, commented, “This is not the kind of evi-
dence that $500,000 awards are made of.”

The evidence tended to show that Blakey’s mental suffering and emotional
distress were less severe than she claimed, and her mental condition had not
occurred entirely as the result of the incidences of sexual harassment. The
court concluded that the jury award of $500,000 was grossly excessive and so
disproportionate to the emotional distress suffered by Blakey “as to shock the
judicial conscience and constitute a manifest injustice.” The judge then reduced
the compensatory-damages award to $250,000.5

The court also intervened when a jury returned a verdict in favor of Shirley
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Hughes in her sex discrimination case against the University of Colorado and
awarded her compensatory damages. Hughes had worked for the university
as director of auxiliary services, but following a budget-reduction process, the
university eliminated her position and assigned her to another job, thereby ef-
fecting a material reduction in her responsibilities. The evidence submitted at
the trial disclosed that the university’s actions were discriminatory. The jury
subsequently determined that Hughes should be awarded $125,000 to com-
pensate her for the emotional distress and mental anguish she suffered as a
consequence of the university’s conduct. The university argued that this award
was excessive and contrary to reason.

The jury’s compensatory-damages award was based solely on Hughes’s
word, as she did not offer any medical testimony supporting her mental suf-
fering claim. She testified that during the budget-reduction process her super-
visor informed her that the university had “no need for her skills,” and that as
a result she felt devastated and humiliated. She also testified that she believed
her supervisor was trying to get rid of her and that her future career plans
with the university had been destroyed. She conceded, however, that she had
not found it necessary to seek psychological treatment for the emotional prob-
lems that ensued. Although the court ruled that the jury had not erred in be-
lieving that Hughes had suffered substantial mental distress and anxiety as a
consequence of the university’s conduct, it decided that the amount of the jury’s
compensatory-damages award was excessive, and that $50,000 would suffi-
ciently compensate Hughes for her suffering.b

Both the Blakey and the Hughes rulings reflect the concern of federal court
judges that employers be afforded adequate protection from overgenerous ju-
ries. In both cases, persuasive testimony of serious emotional distress and anxi-
ety was missing from the record. The two decisions reflect judicial skepticism
toward emotional distress claims that are unsupported by psychiatric or psy-
chological evaluation and prognosis.

Even with the statutory limitations, a recovery of punitive damages may sig-
nificantly increase the amount a successful discrimination litigant may reason-
ably expect to be awarded, particularly in sexual-harassment litigation. The
standard to be applied in determining whether punitive damages should be
awarded was established by Congress in the 1991 amendment to Title VIIL. Pu-
nitive damages may be awarded to a worker when the defendant employer has
acted “with malice or with reckless indifference to the federally protected
rights” of its workers.” Stated more simply, an employer may be held account-
able to its workers for punitive damages if it has acted maliciously or without
any concern for the law—that is, for the anti-discrimination protections afforded
employees by Title VII. But the Supreme Court later pulled the rug from
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beneath the 1991 amendment. It limited an employer’s liability for punitive dam-
ages when it ruled that an employer who has exercised good-faith efforts to
comply with the provisions of Title VII may not be held liable for punitive
awards assessed in connection with the discriminatory conduct of one of its
supervisory employees.8 Thus, even if a supervisor sexually harasses a young
female worker, acting maliciously and without any regard for the law, the
worker may be barred from recovering any monetary damages if her employer
can prove that it exercised good faith in complying with Title VII. The court’s
ruling stands the 1991 amendment on its head.

Among cases in which punitive- and compensatory-damage awards have
played a major role is one that involved Martin Greenstein, a partner in the
Baker & McKenzie law firm, who worked in its Chicago office for many years.
In 1987, a secretary in that office complained to the firm’s director of adminis-
tration that Greenstein had sexually harassed her, and she threatened legal
action against the firm. After her allegations were reported to the chair of the
Chicago office, he prepared a memorandum relating to the secretary’s accu-
sations but inexplicably failed to arrange for a copy to be placed in Greenstein’s
personnel file.

The following year, one of the firm’s young female attorneys reported sev-
eral incidents of sexual harassment by Greenstein. At the time, no investigation
was undertaken, but a memorandum outlining the accusations was prepared,
and although a copy was placed in the file of the complaining female attorney,
again, none was inserted in Greenstein’s file.

Later, Greenstein transferred to the firm’s office in Palo Alto, California. On
five separate occasions during the ensuing three years, female staff members
complained of various acts of sexual harassment by Greenstein. Although on
each occasion the accusations were reported to Greenstein’s superiors, he was
not disciplined for any of the charges levied against him.

Rena Weeks began working as Greenstein’s secretary in the summer of
1991. Three weeks after being hired, Weeks had lunch with several employ-
ees, including Greenstein, at a local restaurant. As they left the restaurant,
Greenstein gave Weeks some M&M candies, which she placed in her blouse
pocket. As they walked to their car, Greenstein put his arm over Weeks’s shoul-
der, put his hand in her blouse pocket, and dropped more candies in. He then
placed his knee in her lower back, pulled her shoulders back, and said, “Let’s
see which breast is bigger.” On another occasion, Weeks unintentionally ran
into Greenstein as he was carrying a box through the office. After putting the
box down, Greenstein lunged toward Weeks with his hands cupped. When she
moved back, crossing her hands over her chest, he asked her if she was afraid
that he was about to grab her. On another occasion he did grab her—but this
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time it was her buttocks, not her breasts. At that point, Weeks reported
Greenstein’s conduct to the manager of the Palo Alto office. A copy of the of-
fice manager’s notes of her conversation with Weeks was placed in Weeks’s
personnel file but not in Greenstein’s. The firm then assigned Weeks to work
for another attorney, but a few weeks later she resigned from the firm.

When Weeks sued Greenstein and Baker & McKenzie for sexual harass-
ment, the jury had no difficulty in concluding that Greenstein had been guilty
of sexually harassing conduct. The jury also ruled that even though Baker &
McKenzie had been apprised of Greenstein’s conduct on several occasions, it
nevertheless continued to employ him, consciously disregarding the continu-
ing threat of sexual abuse of its female employees. The jury awarded Weeks
$50,000 in compensatory damages, to be recovered from both Greenstein and
Baker & McKenzie, and also granted punitive damage awards of $225,000
against Greenstein and $6.9 million against Baker & McKenzie. The punitive-
damage award against the firm was later reduced by the court to $3.5 million,
but Weeks was able to recover the entire sum because she and her attorneys
had based her lawsuit on violations of California’s anti-discrimination law, which,
unlike Title VII, does not place a cap on compensatory and punitive damages.®

The submission of significant evidence demonstrating that Baker &
McKenzie’s management knew that Greenstein posed a danger to female em-
ployees had undoubtedly persuaded the jury to grant such a huge punitive-
damages award against the firm. The firm’s failure to take any action to curtail
Greenstein’s harassing behavior only made this evidence more persuasive.
When the firm’s managers assigned Weeks to work for Greenstein, they had
knowingly placed her in the lion’s den.

If the Weeks case had been litigated in federal court under the provisions
of Title VII, the jury could very well have found that Baker & McKenzie had
acted “with malice or with reckless indifference to the federally protected
rights” of its workers. Prior knowledge of a supervisor’s predilection for sexu-
ally harassing behavior is likely to culminate in a punitive damage award against
an employer. Indeed, in another case, a court ruled that an employer’s unre-
sponsiveness to complaints that one of its supervisor’s conduct was rife with
foul language, sexual innuendo, and sexual advances could readily lead to an
inference that it had acted recklessly and without regard to the rights of its
female workers, thus rendering it liable for punitive damages.10

In another example of the awarding of huge punitive damages, nine employ-
ees of the Lutherbrook Children’s Center School, working in different
capacities, complained that they had been subjected to a significant number
of incidents of sexual harassment by the school’s principal. Following an
investigation, school officials suspended the principal for five days without pay,
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ordered him to submit to a psychological assessment, and placed him on three
months’ probation. Even after these corrective measures, several instances of
inappropriate behavior involving the principal were reported. Regardless, later
in the year, the school board gave the principal a satisfactory performance
evaluation and an increase in salary.

After the nine workers sued the school for sexual harassment, a jury
awarded them punitive damages on the ground that school officials were well
aware of the principal’s conduct but deferred taking appropriate corrective ac-
tion. The trial record disclosed that staff members had informed the director
of the school on innumerable occasions that the principal had engaged in sexu-
ally harassing conduct, but that the director and other school officials had failed
to respond in an adequate manner. Furthermore, the principal’s satisfactory
performance evaluation and increase in compensation demonstrated the school
officials’ lack of remorse for the harassment and may also have persuaded
the principal that he could continue such behavior without fear of meaningful
punishment.

On appeal of the jury’s findings, the court ruled that the jury was entitled
to conclude that the incidents of sexual harassment were the “product of a long-
term ostrich-like failure” on the part of the school to deal forthrightly with the
principal’s treatment of female employees, and that an award of punitive dam-
ages in the maximum amount allowed by the statutory cap was appropriate.!!

In any set of circumstances where an employer’s actions or practices are
perceived as particularly outrageous, the jury is likely to penalize that employer
by granting a worker a huge award of punitive damages. A case in point is
Sandra Ortiz-Del Valle, who wanted to be a referee in the National Basketball
Association. For many years, the NBA would not even consider hiring a fe-
male referee, and when Ortiz-Del Valle filed her application, NBA officials found
numerous means to bar her way. They said her experience as a basketball ref-
eree was insufficient to qualify her for an NBA position, although they found
male applicants with less experience qualified. They said she did not meet the
physical-condition qualifications because she was somewhat overweight, al-
though male applicants for referee positions were given an opportunity to lose
weight rather than be eliminated from consideration. They said that she lacked
experience refereeing National Collegiate Athletic Association men’s basket-
ball games, at a time when women were barred from refereeing them.

The jury was not persuaded that the NBA had acted in good faith in reject-
ing Ortiz-Del Valle’s application, and it awarded her $750,000 in emotional dis-
tress damages and $7 million in punitive damages. Apparently, the jury was
outraged by the evidence of sex discrimination and bias that had been pre-
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sented to the court. But, as has become common in cases where juries grant
large awards, the court, not nearly as outraged, reduced the emotional distress
award to $20,000 and the punitive-damages award to $250,000.12

The jury at Jane Peckinpaugh’s trial also awarded her substantial damages.
Peckinpaugh was a news anchor for Channel 3 in Hartford, Connecticut. When
the managers of the television station decided not to renew her contract—pur-
portedly because the station needed to drop one of its five anchors, three of
whom were female and two male—Peckinpaugh sued for sex discrimination.
Evidence introduced at the trial showed that the station managers decided to
drop Peckinpaugh after the three female anchors were required to audition
for two anchor positions. The two male anchors were not required to partici-
pate in the auditions. Obviously, the station managers had decided to drop one
of the anchors, and the departing anchor was to be selected from the group of
female anchors.

At the trial of her case, Peckinpaugh testified that station executives had
refused to consider pairing two women anchors, apparently because they were
intent on keeping male-female teams. She also testified that several executives
had told her that the station had “too many women.” These executives, how-
ever, claimed that they had said that the station had “too many anchors.” The
jury sided with Peckinpaugh, awarding her substantial damages, including $1
million in punitive damages (later reduced to meet the statutory cap).13

As we have seen, jury awards of compensatory and punitive damages are
often reduced by federal court judges, in some instances in accordance with
the limitations established by Congress and in others on the ground that they
are so excessive as to suggest that the juries responsible were motivated by
passion or prejudice rather than by a reasoned assessment of the trial evidence.
Damage awards based on violations of state anti-discrimination laws that con-
tain no provision for the limitation of damages also are ruthlessly slashed by
short-sighted judges to a fraction of the amounts determined appropriate by
juries.

A National Law Journal study revealed that during 1996 and 1997 approxi-
mately 80 percent of employment-case jury verdicts of $1 million and more (ver-
dicts that were not subject to statutory caps) were either reduced by the trial
court or reversed by an appellate court. The study also found that the greater
the award, the more vulnerable it was to reduction by the court. During those
two years, juries awarded sixteen verdicts of more than $6 million to plaintiffs
who charged discrimination, harassment, wrongful termination, or retaliation.
Nine of the sixteen awards were later reduced, two were reversed, and in two
cases, a reduction of the jury’s award was under consideration. Only three sur-
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vived the trial court intact, but two of those were on appeal, and the other had
been settled.14

Why this dismal record? Plaintiff lawyers believe that jurors are more apt
than judges to understand and relate to the problems experienced by work-
ers. Jurors themselves may have confronted discrimination in the workplace
and are thus sympathetic to the plight of those who suffer the consequences
of biased employer practices and conduct. Some judges, on the other hand,
appear incapable of relating to worker concerns and seem more disposed to
identify with the employer.

The unfavorable attitude of the lower-court judiciary toward jury awards in
employment discrimination cases appears to reflect an inclination on the part
of the justices of the U.S. Supreme Court to favor the business community. In
its 1988-89 term, the Supreme Court decided fourteen employment law cases,
and thirteen of those cases were decided in favor of the employer. In all four-
teen cases, Justices Rehnquist and Kennedy adopted positions advanced by
the employer, and they were joined in thirteen of these cases by Justices White,
O’Connor, and Scalia. Justices Brennan and Marshall, on the other hand, most
frequently supported the worker’s position. As William P. Murphy of the Uni-
versity of North Carolina Law School observed: “It seems obvious that the de-
terminant in employment law cases is something other than dispassionate
and objective application of neutral principles. The majority and minority were
clearly marching to different drummers.”1?

When it comes to assessing appropriate awards for compensatory and pu-
nitive damages, jurors and trial court judges also appear to be marching to dif-
ferent drummers. Workers can only hope that our nation’s judges may
eventually hear the beat of those other drums.



Nineteen

Back Pay, Front Pay,
and Other Remedies

Once a worker proves that her employer has subjected her to dis-
criminatory policies or practices, the court has available to it—in addition to
awards of compensatory and punitive damages—an array of remedial provi-
sions to make the worker “whole.” Shortly after enactment of Title VII, the
Supreme Court established it as a duty of the trial court to apply these reme-
dial provisions to fully effectuate the “make whole” doctrine: “[Title VII] is in-
tended to make the victims of unlawful employment discrimination whole
and . . . the attainment of this objective . . . requires that [workers] aggrieved
by the consequences and effects of the unlawful practice be, so far as possible,
restored to a position where they would have been were it not for the unlaw-
ful discrimination.”?

The most common forms of court-ordered remedial relief include back pay,
front pay, reinstatement, injunctive relief, and reimbursement of attorneys’ fees.

Back Pay

Back pay is defined as the total loss of compensation suffered by a
worker between the date of her subjection to an act of discrimination and the
date of the trial of her subsequent sex discrimination suit. In a failure-to-hire
claim, back pay is calculated by computing, for that period of time, the differ-
ence between what the worker would have earned if she had been hired and
what she actually earned in other employment. In a failure-to-promote claim,
back pay is the difference between what the worker would have earned in the
new position if she had been promoted and the amount she actually earned

195
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after having been denied the promotion. In the case of a terminated worker,
back pay is the loss of compensation that accrues between the worker’s dis-
charge and the trial of her discrimination claim, reduced by the compensation
paid her in other employment during the same period. Each calculation en-
titles the worker to be awarded the amount that will place her in the economic
position she would have been in had her employer not committed an act of
discrimination.

Back-pay awards encompass not only lost wages, but also other benefits a
worker would have received as a normal incident of her employment. As an
example, an award of back pay should reflect increases in compensation the
worker would have received had she not been discriminated against. In a dis-
charge case, the court may assume that if the employer had not fired the wor-
ker, her compensation would have continued to increase at the same rate as
in the past. If the worker’s employment history discloses annual salary raises
averaging 5 percent, that average may be used by the court in calculating the
back pay award. The court, however, may elect instead to review the salary
history of the worker’s replacement and assume that the terminated worker
would have received the same salary increases as her replacement.

Courts customarily increase the back-pay award to compensate the worker
for reduced pension benefits and increased costs of health and medical ben-
efits and life-insurance premiums. The “make whole” doctrine requires the
court to examine all economic circumstances that emerge from an unlawful
act of discrimination.

A worker asserting a claim for back pay must exercise reasonably diligent
efforts to minimize or mitigate her damages. In the case of a terminated worker,
she must try reasonably hard to secure other employment; generally, she must
do everything reasonably expected of any unemployed person seeking another
position. If a worker obtains a position comparable to that from which she was
terminated, back pay will cease to accrue at that point. If she accepts a posi-
tion that pays less than her pay in her former position, back pay will continue
to accrue, but only to the extent that the new rate of compensation is less than
that of the old.

An employer may initiate measures to shorten the back-pay period, such
as by offering to reinstate the terminated worker. If the worker rejects the of-
fer, the court may deny her recovery of any back pay that accrued after the
date of the offer, on the ground that any continued loss of compensation will
be the result of the worker’s decision not to return to work, not a consequence
of her employer’s discriminatory conduct. But to avert the continued accrual
of back pay effectively, the offer of reinstatement must be made in good faith
and without conditions. A requirement that the worker abandon her sex
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discrimination claim or her claims for lost wages and employment benefits as
a condition of the offer will render it invalid.

If at the time of the offer of reinstatement, the claimant has already obtained
other employment, she may be reluctant to surrender her current position,
especially if she suspects she may be subjected by her former employer to acts
of hostility, retaliation, or yet more acts of discrimination. In addition, most ter-
minated workers view offers of reinstatement negatively, as the animosity gen-
erated between worker and employer during the course of a discrimination suit
often is just too great to permit the employment relationship to be readily re-
constituted. Employers are well aware that workers are of this mind, and they
often make offers of reinstatement with no expectation that they will be ac-
cepted. More often than not, an employer offers reinstatement with the hope
that the offer will be rejected, resulting in a limitation in the back-pay dam-
ages the worker may then recover. On occasion, however, an employer who
sincerely wishes to make amends for past conduct may make a good-faith, un-
conditional offer of reemployment, and under these circumstances, the worker
must weigh the probable reduction in the amount of her back-pay award if she
rejects the offer, against the workplace difficulties she may confront if she ac-
cepts it.

This dilemma confronted Jacquelyn Morris, who for three years suffered
ongoing and pervasive acts of sexual harassment and resigned when her em-
ployer, American National Can Corporation, failed to take effective remedial
action. After Morris filed a sexual-harassment suit, American National Can of-
fered to reinstate her, assuring her that it would protect her from further ha-
rassment. Morris rejected the offer. At the trial of her sexual-harassment suit,
Morris asked the court to award her back pay, thus requiring the court to de-
cide whether the back-pay period ended with her rejection of the offer of rein-
statement. In light of the egregious conduct to which Morris had been
subjected, the court very much sympathized with her desire not to work again
for American Can, but the court also was satisfied that the company was sin-
cere in its position that it was prepared to protect Morris from any further ha-
rassment. The court ruled, therefore, that back pay did not continue to accrue
after Morris rejected the company’s offer of reinstatement.?

A worker may involuntarily shorten the back-pay period by voluntarily re-
moving herself from the job market. If a terminated worker elects to enroll in
college or otherwise further her education or to improve her work skills rather
than search for other employment, she may jeopardize her claim for back pay
unless she is able to establish to the court’s satisfaction that such measures
were necessary to enable her to find another job. If, subsequent to her termi-
nation, a worker discovers she is unable to work because of illness or disability
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and thus is incapacitated from earning wages in any position, the back-pay pe-
riod will be limited solely to that interval of time when she was physically able
to work. But suppose the worker’s disability is induced by the discriminatory
conduct of the employer, as was the case for Weda Annette Ward?

Ward charged her employer with retaliation after she was fired following
her complaint that she had been sexually harassed. When the court ruled in
Ward’s favor on the retaliation charge, the employer contested her claim for
back-pay damages, arguing that after she was terminated she suffered a se-
vere, incapacitating depression that made her unemployable. In applying the
make-whole doctrine, the court noted that Ward was entitled to be placed in
the position she would have been in had no discrimination occurred, and if
she had not been subjected to the retaliatory conduct of her employer, she
would not have suffered the depression. Because her depression had been
caused by her employer’s retaliatory treatment, the court refused to limit her
recovery of back-pay damages.

Front Pay

In addition to a claim for back pay, a successful sex discrimination
claimant may apply to the court for an award of front pay, seeking to recover
the loss of salary and benefits she may sustain after the trial of her sex dis-
crimination action ends. While an award of back pay is computed on the basis
of what already has occurred, an award of front pay is computed on the basis
of what may occur in the future. Thus, an element of uncertainty and specula-
tion is innate to a claim of this nature.

Suppose that a discharged worker files a sex discrimination claim and at
the time of the trial, despite her good faith efforts, she has yet to find new em-
ployment. In these circumstances, if the worker prevails, she becomes entitled
to a front-pay award. In calculating the front-pay award, the court must deter-
mine from the evidence at hand the approximate date that it appears likely that
the worker will find new employment, as well as the likely rate of her compen-
sation. Based on these determinations, the court will then calculate the award.

Now suppose that this worker has obtained new employment at the time of
the trial, but her salary is less than that previously paid by the defendant em-
ployer. In these circumstances, the court must determine when it is likely that
the worker will again be compensated on a basis equal to that formerly pro-
vided by the defendant employer. If that date can be determined with some
degree of certainty, the court will then calculate the award.

In either event, the court is dealing with uncertainties, although it is not as
if it were asked to look into a crystal ball and predict the future. With evidence
of the worker’s current circumstances and her realistic prospects for the future,
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the court should be able to compute a front-pay award. To the extent that a
worker is able to furnish the court with facts that reduce the degree of uncer-
tainty and speculation, the more likely she will receive a front-pay recovery.

When Jennifer Passantino was twenty-five years old, she began working for
Johnson & Johnson Consumer Products, and over the next eighteen years she
rose through the ranks to become one of the company’s most successful fe-
male sales managers. She was characterized by company executives as a
“leader in her field” and was set on a career path leading to an executive posi-
tion. Despite her success, she was passed over for several promotions. She
suspected that the promotion denials may have been attributable to the com-
pany’s negative attitude toward women in higher positions, and her suspicions
were confirmed when her supervisor advised her to consider searching for
employment outside the company, as it did not appear that Johnson & Johnson
was fully committed to promoting women to executive positions. Passantino
then formally complained to management that her advancement had been de-
nied by reason of the company’s sex bias.

Ultimately, Passantino sued Johnson & Johnson for sex discrimination, and
the jury at her trial returned a huge verdict in her favor, including an award of
$2 million in front-pay damages. On its appeal of the jury verdict, Johnson &
Johnson argued before the appellate court that the jury’s front-pay award was
excessive and wholly speculative.

At the time of the trial, Passantino was forty-three years old. Assuming she
were to retire at age sixty-five, her expected work life was twenty-two years.
Her annual salary was $71,500. Evidence submitted at the trial showed that if
Passantino had been allowed to continue on her career path, she would have
proceeded to an upper-level management position, where she would have
earned $140,000 annually, plus cash and stock bonuses, and stock options
worth 200-300 percent of her salary. The court calculated the difference be-
tween what Passantino would earn at an annual salary of $71,500 during the
twenty-two years of her expected work life and the amount she would have
earned over those years if she had been permitted to proceed along her ca-
reer path. The court’s calculation exceeded the $2 million jury award, and thus
the appellate court dismissed the company’s appeal.

In calculating front-pay damages, Passantino was able to minimize the ele-
ment of uncertainty, thus rendering it a less significant factor in the court’s
deliberations. She demonstrated that if she had been allowed to continue along
her career path, eventually she would have advanced to an executive-level po-
sition, and by submitting evidence of the rate of compensation of workers in
such positions, she gave the court the information that enabled it to compute
the difference between what she would earn in her current position and what
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she would earn if promoted to an executive position. By extending the differ-
ence in annual compensation over the remaining twenty-two years of her ex-
pected work life, Passantino provided the court with the tools it needed to
compute a front-pay award. If the element of uncertainty in these calculations
had not been reduced, the court might very well have denied any form of front-
pay relief.

Reinstatement

The courts have considerable latitude in fashioning appropriate rem-
edies for Title VII violations. Instead of an award of front pay for a terminated
worker, the court can order reinstatement of the worker. Reinstatement may
be denied, however, where the employer proves that the worker would have
lost her position in any event, such as in a downsizing or reorganization. Nor
is reinstatement appropriate if the worker’s return to the workplace would be
disruptive or result in the displacement of an innocent third party. The mere
possibility of hostility or resentment on the part of co-workers or management
does not preclude reinstatement, but these factors will be included in those a
court will consider in determining whether reinstatement is an appropriate
remedy.

Although it is sometimes stated that reinstatement is preferred over front
pay, courts frequently encounter obstacles that render reinstatement inappro-
priate. Front pay, if it is susceptible to calculation, is the option more likely to
be selected by the court, and this is especially the case where the worker has
found another position and has expressed reluctance to return to work for her
former employer.

Injunction

Injunctive relief generally is cast as a directive to an employer either
to discontinue certain acts or practices, or to perform a specified act. The first
usually takes the form of a cease-and-desist order, and the second, an order to
compel.

Injunctive relief is less often sought in lawsuits brought by individual com-
plainants than in broad-based class actions and discrimination lawsuits initi-
ated by the EEOC. For example, the EEOC filed a sex discrimination suit
against a California hotel, alleging that its general manager and two other of
its executive employees sexually harassed female workers, terminated them
when they became pregnant, and retaliated against those who complained of
these practices. After a trial of these charges, the court concluded that the
hotel’s female workers had been subjected to severe and pervasive acts of
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sexual harassment that corrupted the working environment, adversely alter-
ing the terms and conditions of their employment.

The EEOC asked the court to order broad-based injunctive relief designed
to prevent hotel executives from engaging in similar unlawful conduct in the
future. But hotel management challenged the EEOC’s claim that an injunction
was necessary, arguing that insufficient evidence existed to demonstrate any
reasonable likelihood that such conduct would recur. Hotel management also
opposed injunctive relief on the ground that it had initiated a training program
of its executive employees to deal with discriminatory conduct in the work-
place.

The court noted that when an employer takes curative action only after it
has been sued, it has failed to provide sufficient assurance that the unlawful
conduct will not be repeated. Moreover, the hotel’s position ran counter to evi-
dence that disclosed that when the female employees reported occurrences
of sexual harassment, hotel executive personnel failed to take prompt reme-
dial action to eliminate or prevent further harassment. In these circumstances,
the court concluded that the injunctive relief requested by the EEOC was nec-
essary to protect the hotel’s female staff. The court then described the mean-
ingful role that injunctive relief may play in an employment discrimination case:
“By seeking injunctive relief, the EEOC not only deters future unlawful dis-
crimination but also seeks to protect aggrieved employees and others similarly
situated from the fear of retaliation for filing Title VII charges. By seeking in-
junctive relief, moreover, the EEOC promotes public policy and seeks to vin-
dicate rights belonging to the United States as a sovereign.”

In another case that called for injunctive relief, Sara Sherkow found herself
in circumstances where she had no need for a court order enjoining future
acts of discrimination, but she desperately needed an injunction to resolve is-
sues that had occurred as a consequence of her employer’s past discrimina-
tory conduct. Sherkow, a doctor of philosophy in educational administration,
worked for the Wisconsin Department of Public Instruction as a planning ana-
lyst. She was heavily involved in the development of a state-funded Special Edu-
cation Needs Program intended to provide for the educational needs of children
who, due to cultural, social, or economic deprivation, were underachievers.
Once the program had been developed, the department created the position
of education administrator to direct its activities. After that position was filled,
the department appointed Sherkow to serve as second in command of the pro-
gram. Not long after, the newly appointed education administrator resigned to
accept another position. Sherkow, along with six other candidates, then applied
for the education administrator position. The department interviewed, tested,
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and rated the seven candidates, ranking Sherkow second. When the first-ranked
applicant decided against taking the position, the department passed over
Sherkow for the third-ranked candidate, who was a male. He had scored lower
than Sherkow on the qualification test, had little experience with special edu-
cation, while Sherkow’s experience in this area was extensive, and had not par-
ticipated in the development of the Special Education Needs Program in which
Sherkow had been very much involved.

Following her rejection for the education administrator position, Sherkow
filed a charge of discrimination with the EEOC, contending that the Depart-
ment of Public Instruction had denied her the education administrator posi-
tion solely on account of her gender. Then, as it was later described by the
court, “an extraordinary thing happened.” An evaluation procedure never
previously used in the department was established to appraise Sherkow’s per-
formance. The department assigned three administrators with little or no know-
ledge of Sherkow’s performance as second in command of the Special
Education Needs Program to evaluate her performance in that position. The
three administrators proceeded to denigrate all aspects of her performance and
severely downgrade her performance rating.

Ultimately, Sherkow’s EEOC charges were litigated in court, and at the con-
clusion of the trial, the court ruled that the department had discriminated
against her when it denied her the education administrator position. The court
also ruled that after Sherkow lodged a sex discrimination complaint with the
EEOC, the department retaliated by creating a bogus performance-evaluation
procedure. The court then had to fashion an appropriate form of make-whole
relief. First, it directed the department to offer Sherkow the next available po-
sition commensurate with her qualifications. Second, it ordered the department
to remove from Sherkow’s personnel records all evidence of the spurious per-
formance evaluation.b

These directives did not succeed in making Sherkow whole. For the court
to have made her entirely whole, it would have had to order the department
to assign her to the education administrator position, which would have re-
quired the department to displace the person then holding that post. Courts,
when possible, attempt to minimize that sort of interference with employer in-
ternal operations, and the court in this case followed that rule. Thus, the court
granted some of the injunctive relief Sherkow required to make her whole,
while minimizing disruption to the department’s internal operations. It tiptoed
around implementation of the make-whole doctrine in order to fashion a rem-
edy less intrusive to the employer.

Another court showed similar reluctance to fully implement the make-whole
doctrine in Diane Garza’s case against the Brownsville School District in Texas,
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which refused to hire her as an assistant principal. Although a court later ruled
that the school district had engaged in an act of sex discrimination in refusing
to hire Garza, it denied Garza’s request that the court direct the school dis-
trict to offer her the next available comparable position. The court reasoned
that because Garza had subsequently obtained an assistant-principal position
in another school district, she did not need a hiring preference to make her
whole. When Garza appealed the court’s ruling, the appellate court noted that
the assistant-principal position Garza held at the time of the trial paid her less
and required more travel time to and from her home than the position she had
sought in the Brownsville School District. The appellate court reversed the
lower-court ruling and held that Garza should be granted an opportunity to
secure an assistant-principal appointment in the Brownsville School District
comparable to that denied her.”

In a few cases, courts have exhibited less reluctance to interfere with the
internal operations of an employer. In one instance, after an employer discrim-
inatorily denied a promotion to a female worker, the court ordered the em-
ployer to promote the worker immediately to the position she would have held
absent the acts of discrimination, and in the event that such a position was not
then available, the court directed the employer to create another position for
the worker.8 This form of intercession in the business world in favor of a worker
rarely occurs.

Attorneys’ Fees

Because many discrimination claims arise out of terminations of em-
ployment, and terminated workers generally lack the financial means to sup-
port a lawsuit, lawyers must often agree to contingency-fee arrangements with
these workers. In this arrangement, the lawyer is paid only if the plaintiff wins,
and the fee is set as a percentage of the amount the plaintiff recovers. But a
contingency arrangement is not apt to motivate a lawyer to assume responsi-
bility for a case that involves small monetary damages.

In 1967, Congress enacted legislation that authorized a court to award a suc-
cessful employment discrimination complainant the recovery of her attorney’s
fees from her employer.® Where recovery of a large damage award is improb-
able, and hence a contingency-fee arrangement is less attractive to an attor-
ney, the statutory-fee award provides the only means for the lawyer to obtain
adequate payment for his or her services.

The courts have consistently rejected the notion that an award of attorney’s
fees must be proportional to the amount of damages the worker recovers.10
In fact, in some cases, the fee award has far exceeded the monetary damages
recovered by the worker. Rather than a windfall for the attorney, such a fee
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award constitutes a recognition that a worker’s right not to be discriminated
against commands the protection of the courts regardless of the amount of
money involved. In a failure-to-promote case, for example, the worker’s losses
may be quite small when measured against the cost of suing to protect the
worker’s rights. Without some means of recovering attorney’s fees, failure-to-
promote cases would often not be pursued.

The statutory provision for the recovery of attorney’s fees by the success-
ful worker complainant has undoubtedly been instrumental in the development
of a fairly large cadre of attorneys willing to take on employment discrimina-
tion cases. Most of these cases involve complex factual and legal issues and
are vigorously defended by employers. While the worker’s counsel more of-
ten than not is a sole practitioner or a small firm, an employer is more likely
to engage one of the large city law firms, with hundreds of lawyers and abun-
dant support staff. In such circumstances, the worker’s counsel needs all the
assistance he or she can obtain. The fee-award statute is Congress’s recogni-
tion that the worker and her attorney must be granted financial assistance if
the employment discrimination statutes are to be adequately enforced.



Conclusion

As depicted in the cases reviewed in the preceding chapters, the U.S.
workplace is not an attractive one for women. But some believe that women
could be even worse off. Take, for example, the case involving Tomoko Haneda
reported in the New York Times in February 2000. Haneda began working for
Sharp Electronics in Japan in 1963, hoping to build a career through hard work
and continued education. In her spare time, she earned a university degree,
but six years passed before Sharp gave her a small promotion. Another twenty-
one years then elapsed before she received her next salary increase. After qui-
etly accepting these conditions for years, Haneda sued Sharp in accordance
with Japan’s anti-discrimination laws and attained a measure of justice when
an Osaka court granted her judgment in the sum of $55,000, the largest work-
place sex discrimination award in Japanese history. But Haneda was not happy:
“This case has made me ill, and I was hospitalized twice. They may have paid
me $50,000 in compensation and $5,000 for legal fees, but they didn’t pay me
what I had asked for, which was the difference between what I've earned all
of these years and what I should have earned.”?

Many Japanese companies maintain separate personnel systems, one for
men and another for women. While it is assumed that men will build careers
for themselves and advance to higher positions, Japanese working women are
typically assigned to low-level clerical, sales, and accounting positions, with little
prospect for future advancement. These women are categorized as miscella-
neous workers or “office ladies.” What is the role of an office lady? “They are
expected to be . . . flowers in the workplace, who . . . brighten up the office with
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their presence, get married sometime during their 20’s and leave the work-
place to become mothers and homemakers. Those who do stay in a job learn
that dressing fetchingly and mastering the art of speaking in an appealing fe-
male voice are part of this strategy.”?

A subsequent New York Times article reported that in 2000, approximately
64 percent of Japanese companies failed to hire a single female university gradu-
ate for engineering-related positions, and 39 percent failed to hire any female
graduates at all.3

Compared with Japanese women, U.S. female workers are not doing so
badly. After all, women in the United States are not burdened with perform-
ing the functions of an “office lady.” A “matters could be worse” attitude is popu-
lar with some employers and workers, but most U.S. employers and workers
firmly believe that any form of workplace discrimination is inappropriate, un-
lawful, and immoral. Nevertheless, sex discrimination remains prominent in
the workplace.

Certain of the reasons for its continued presence are readily identifiable,
and others, undoubtedly, are yet undisclosed. An employer’s failure to provide
adequate oversight and enforcement of its anti-discrimination policies guaran-
tees the continued presence of sex discrimination in its work environment. In
companies of this ilk, anti-discrimination policies may be formulated, adopted,
and implemented, only to be ignored by mid-level and senior members of man-
agement without fear of penalty. That these managers operate by their own
rules renders company anti-discrimination policy meaningless and impotent.
Women who work in such companies will continue to suffer the consequences
of a discriminatory work environment.

Corporate human resources personnel are generally charged with enforc-
ing anti-discrimination policies, but they are frequently denied the power and
authority to do so with vigor. Enforcement then becomes an ad hoc applica-
tion of remedial measures generally insufficient to modify a hostile work
environment or prevent future acts of discrimination. The company’s anti-
discrimination policy is gradually relegated to a matter of low priority, and
meaningful enforcement becomes even more problematic.

Sex discrimination also may be sustained, even validated, by factors indig-
enous to a company’s work environment. Working conditions adopted in male-
dominated companies often reflect the work and lifestyles of men with limited
child-caring and family responsibilities, and jobs structured in this type of work
environment often adversely impact female workers. Corporate policies and
practices espoused by these companies also contribute to the continuing pres-
ence of sex discrimination in the work environment.

The continued presence of sex discrimination in the workplace is also
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attributable, at least in part, to inadequate administrative procedures devised
by Congress for the enforcement of Title VII. When Congress enacted Title
VII, it assigned the responsibility for its enforcement to the newly created Equal
Employment Opportunity Commission. From the outset, the EEOC has been
underfunded, understaffed, and burdened with a workload far greater than it
can handle. Because of resulting procedural delays and inadequate investiga-
tive processes, workers have generally placed little reliance on the EEOC in
obtaining relief from employer discriminatory practices and policies. Many of
the legal actions discussed in preceding chapters were initiated and litigated
by worker-complainants, acting through their retained attorneys. Although in
each of these cases a discrimination charge was filed by the worker with the
EEOC as the statute requires, many of these workers litigated their cases with
little or no EEOC assistance. Rather, the EEOC’s contributions to the eradica-
tion of employment discrimination lay in highly effective rule making and in
providing guidance for both workers and employers.

Worker-initiated litigation is a cause of far greater concern to employers than
is the possibility of EEOC intervention in their policies and practices. Corpo-
rate policymakers have little to fear from the EEOC,; they are well aware of
the agency’s ineffectiveness in the area of enforcement. Undoubtedly, the ab-
sence of a strong governmental enforcement policy has contributed to the con-
tinued presence of sex-discriminatory conduct, policy, and practice in the
workplace.

The failure of the EEOC to adequately fill the role first envisioned for it has
led to a significant development. As the enforcement of Title VII has shifted
from the EEOC to workers and their attorneys, the legal profession has as-
sumed a predominant role in enforcing the statute. In the years to come, the
role of the attorney will continue to grow, and as matters now stand, if sex dis-
crimination is ever eradicated from the workplace, it will be the legal profes-
sion, acting on behalf of individual worker complainants, that will effect that
change.

Vigorous enforcement of Title VII will continue to play a critical part in the
preservation and expansion of women’s rights in the workplace. As women
climb higher in the business world, they stand to lose more in terms of income,
prestige, and self-esteem when their employers discriminatorily deny them pro-
motions and block further advancement to executive positions. The higher the
level of a woman’s achievement, the greater the level of her motivation to con-
test acts of discrimination, for the incentive to sue grows with the extent of
the loss.

However, it may not always be practical or advantageous to sue. Litigation
is a time-consuming, emotion-draining, nerve-wracking, and often deeply
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frustrating process. Before deciding to sue her employer, a woman must care-
fully consider the stress and pain she and her family will endure during a drawn-
out, bitterly contested litigation. But, in addition, she and her attorney must
assess the potential for a successful conclusion to the litigation and whether
the likely outcome will have warranted the efforts involved in attaining it.

If a woman has been terminated and has been unable to find another com-
parable position, the decision to proceed with litigation will be easy to arrive
at. If a woman is denied a promotion, the decision to proceed is not as clear. If
she sues, during the course of the litigation—a process likely to last several
years—her employment responsibilities will require her to associate daily with
persons she has charged with discriminatory conduct, a difficult situation in-
deed. And even if she is successful and the litigation culminates in a promo-
tion, through settlement or final judgment, she must still consider whether
there exists any likelihood of further advancement. These factors must be mea-
sured against those that will follow upon a decision not to sue. If a woman de-
cides not to contest a discriminatory decision adverse to her interests, she may
be perceived by her employer as weak or compliant, thus inviting further ad-
verse treatment.

A woman must consider many issues before committing to litigation. Some
factors and circumstances personal to the worker will elicit caution and re-
straint, while others will induce confidence and eagerness to proceed. All must
be analyzed, weighed, and balanced one against the other. Whether the deci-
sion is to sue or not, a woman’s career may be significantly altered.

One additional factor should be considered, a factor that transcends the par-
ticular woman called upon to decide. A woman’s decision to proceed or not to
proceed with litigation will affect, in some way, the workplace status of every
other working woman. Ultimately, sex discrimination will be eradicated only if
women steadfastly challenge their employers’ discriminatory policies, practices,
and conduct. As I stated in the introduction, I have written this book to en-
courage women to commit themselves to accepting that challenge—to contest
sex discrimination rather than to acquiesce in it. Thus, in addition to all other
factors, she must consider whether she is willing to accept that challenge, not
only for herself, but for all working women. If she accepts, all working women
will be in her debt.
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